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Explanatory note as to numbering of pages of excerpts of 
testimony. 


The excerpts of testimony contained in the appendix consist of 
whole pages extracted from the original transcript and deposition. 
Therefore, the testimony of a particular witness intended to be pre- 
sented :. the court’s consideration may begin, perchance, in the 
middle of the cited page. Therefore, to aid the reader of the appendix, 
-brackets have been inserted on those pages which may contain some 
testimony which is irrelevant to that proposition for which the page 
.is cited. Testimony which is above opening brackets ([ ~]), may 
be disregarded. Testimony which is below closing brackets (L_ —l); 
may be similarly ignored. For example: 


“1. A. That may or may not 

.- . have been what happened. I 
cannot be sure. 
Q. Do employces receive automatic 
yearly increases of a general nature? 
A. Yes. 
Q. Now, you testified that you 
had a meeting with Miss Pich and 

' other people at which time you reviewed 

_10. the personnel files of Mr. Moll and 
11. Mr. Gibson, is that right?” 


In the above cxample, therefore, the Court’s attention is invited 
only to the testimony within the brackets (lines 4, 5, 7 


The opening and closing brackets may be on separate pages where, 
for example, the relevant testimony cited, covers several pages. 


The excerpts from the transcript of testimony have been placed 
-and numbered in t!.is Appendix in sequential order, 


Docket Entries — 
Supplemental Summons 
Amended Complaint 
Answer of Defendant Hoffman Rigging & Crane Service, Inc. 
Excerpts from Trial Transcript 
Plantiff's Requests to Charge 
Court's Charge 
Items of Special Verdict 
Exceptions to Charge 
Verdict 
Motions to Amend the Complaint 
Motions to Dismiss Complaint 
Courts Ruling 
cudgment 
Index to Witnesses: 


Deposition of Peter Ruhstein 


Alfred Gomez (Plaintiff) 


Direct 
Cross 
Redirect 
Recross 
Benito Lopez for Plaintiff 
Direct 


Cross 


John Scerenses for Plaintiff 
Direct 
Cross 
Redirect 
William Chester Ash for Plaintiff 
Direct 
Cross 
Redirect 
Defendant's Witnesses: 
Carl W. Hansen 
Direct 
Lloyd Spillane 
Cross by Mr. Klonsky 
Cross by Mr. Schwartz 
Recross by Mr. Klonsky 
Leo Hogan 


Direct by Mr. Blanc 


Cross by Mr. Klonsky 


Cross by Mr. Schwartz 
Redirect by Mr. Blanc 
Recross by Mr. Klonsky 
Recross by Mr. Schwartz 
Reredirect by Mr. Blanc 


Rerecross by Mr. Klonsky 


William Yokum 
Direct by Mr. Blanc 


Cross by Mr. Schwartz 


Redivect by Mr. Blanc 


Courts Ruling 
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BSNITO LOPEZ, o.. 
. SUPPLEMENTAL | 
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EGAN OLDENDOR? and HOFFMAN 
& CRANS SERVICE, IC., | 


a tou old 
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Defendant 
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Se 


To the above named Defendant 


You are hereby summoned and required to serve upon 
Miler GI GEE bet. | vat F AER ING ps GEG pk uk Gia alee Tee FC OEECG DIv§ls Wiese Ty et pie ppebagae 
DI COSTANZO, KLOWSKY & CUTROMA, P.C. 
(REIT } oe 
plaintiff’s attorney 3° whose address dus 66 Court Stent 
Lhpethinn | Sj eu fe cstone aes «Brooklyn, N.Y. 11201 


Lyeleey. (os as Braye Maguey 
QEhstne te : ta Sey ean ee cee 


La re 
ght toca te 


an answer to.the complaint which is herewith served upon you, within 29 days after service of this 
: Le | Shey. kG us 


summons ‘upon ‘you, “exclusive of the day of service. If you fail to do so, judgment by default will be 


taken against you for the relief demanded in the complaint. 


RAYROND _Y.. BURGDARDT 


Deputy Clerk. 


Date: (Seal of Court] 
NOTE:—This: summons iw issued: pursuant to: Rule‘ 4 ‘of ‘the Federal Rules of Chil Procedure. Dee: 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


a X 
BENITO LOPEZ, : 
Plaintif€£, : 
-against- : AMENDED COMPLAINT 
EGAN OLDENDORF and HOFFMAN RIGGING : 69 CIV. 1755 (IBW) 
& CRANE SERVICE, INC., 
Defendants. 
rr x 


Plaintiff complaining of the defendants by his attorneys 


DI COSTANZO, KLONSKY & CUTRONA, P.C., respectfully alleges as follows: 


AS AGAINST DEFENDANT EGAN OLDENDORF 


1) Plaintiff repeats and realleges all of the paragraphs of the 
complaint against said defendant, and incorporates same herein by re- 
ference, 

AS TO THE DEFENDANT HOFFMAN RIGGING 
& CRANE SERVICE, INC. 

2) ‘The plaintiff repeats and realleges all of the foregoing 
paragraphs of the complaint as alleged against the defendant Egan 
Oldendorf, as if set forth herein at length, and in addition thereto 


alleges as follows: 


3) That at all the times hereinafter mentioned the defendant was 


and still is a citizen of the United States, incorporated in the State 


of New Jersey. 


Di COSTANZO. KLONSKY & CUTRONA, P.C. * COUNSELORS AT LAW ¢ PROCTORS iN ADMIRALTY 


as hes Vw 646 


“ : 8a 


4 


4) Jurisdiction is founded on the admiralty and maritime nature 
of the claim, within the meaning of Rule 9(h) F.R.C.P.. and other 


applicable statutory provisions. 


5) That the defendant Hoffman Rigging & “rane Service, Inc., by 
its attorneys, when impleaded by the defendant Egan Cldendorf on o7 
about July 31st, 1969, responded to the plaintiff's complaint and fully 


pursued its defenses as if directly sued by plaintiff, and engaged in 


all proceedings, discovery and trial, as if a direct defendant within 


the meaning of Rule 14(a) and 15(b). 


6) That Rule 14(a), F-R.C.P. pertinently states as follows: 


..."The plaintiff may assert any claim against the third- 

party defendant arising out of the transaction or 9c~ 
currence that is the subject matter of the plaintiff's 
claim against the third-party plaintiff..." 

and Rule 15(b) provides: 

"When issues not raised by the pleadings are tried by 
express or implied consent of the parties, they shall 
be treated in all respects as if they had been raised 
in the pleadings. Such amendment of the pleadings as 
may be necessary to cause them to conform tu the evi- 
dence and to raise these issues may be made upon motion 
of any party at any time, even after judgment; but 
failure so to amend does not affect the result of the 


trial of these issues..." 


7) That the plaintiff moved the trial Judge for leave to serve 
an amended complaint on Hoffman Rigging & Crane Service, iInc., for a 


direct action in negligence, and same was granted. 


8) That on or before the 21st day of October, 1968, the defendant 


Hoffman Rigging & Crane Service, Inc., had been hired to provide a crane 


and personnel to discharge a cargo of steel beams from the M/v "JOBST 


OLDENDORF”". 


ce 
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9) That on or about the 2lst day of October, 1968, in the course 


of discharging steel beams from a hold of the aforementioned vessel, 

the plaintiff was caused to suffer severe, painful, permanent “njuries, 
by reason of the carelessness, recklessness and negligence of the 
defendant by its agents, servants and/or employees, in failing to heed 
and follow the proper signals, and in causing a sudden movement of the 
draft upon aloossely stowed beam which thereupon toppled upon the person 
of the pininxige, abi without any fault or contributory negligence on. 


the part of the plaintiff. 


10) That the trial herein concluded on February 10, 1976 with a 
special verdict in favor of the plaintiff against the shipowner Egan 
Oldendorf in the gross amount of $365,000.00, reduced by a 15% finding 
of contributory negligence to $310,250.00, on which judgment has been 


entered herein. 


11) That all pertinent parties had agreed that the indemnity causes 
of action, and the cross-claims between defendant-shipowner and third- 


party defendants, be determined by the Court without a jury. 


WHEREFORE, the plaintiff demands judgment against the defendant 
Hoffman Rigging & Crane Service, Inc., in the amount of $500,000.00 or 


for the full amount of any judgment, together with costs and interest. 


DATED: Brooklyn, New York 
February 18, 1976 
Yours, etc., 


DI COSTANZO, KLONSKY & CUTKONA, P.C. 


BY: Robert Klonsky 


Member of the Firm 
Attorneys for Plaintitf 
66 Court Street. 


Brooklyn, N.Y. 11201 
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CICHANOWICZ & CALLAN, ESQS, 

Attorneys for Defendant Egan Oldendorf 
80 Broad Street 

New York, N.Y. 10004 


ALEXANDER, ASH, SCHWARTZ & COHEN, ESQS, 
Attorneys for Third Party Defendant I.T.0. 
801 - 2nd Avenue 

New York, N.Y. 10017 


HILL, BETTS & NASH, ESQS. 

Attorneys for Third Party Defendant Hoffman Rigging & Crane Service 
One World Trade Center 

New York, N.Y. 10048 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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BENITO LOPEZ, 
$9 Gly. 1755 

Plaintiff, : (IBM) 
-against- : 

EGAN OLDENDORF and HOFFMAN RIGGING & ‘ ANSWER 
CRANE SERVICE, INC., 
Defendants. : 
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Defendant HOFFMAN RIGGING & CRANE SERVICE, INC., by 


its attorneys, HILL, BETTS & NASH, answering the amended 


complaint of the plaintiff herein, alleges upon information and 
belief: 

FIRST: Admits the allegations contained in paragraphs 
“a eh 10. 

SECOND: Denies the allegations contained in paragraphs 
m4", nei gi My eT aad “11”. 

THIRD: Denies the allegations contained in paragraph 
"g" except admits that the third-party defendant INTERNATIONAL 
TERMINAL OPERATING CO., INC., provided a crane and personnel to 
discharge a cargo of steel beams from M/V JOBST OLDENDORF. 


AS AND FOR A FIRST DEFENSE 


FOURTH: That the plaintiff's cause of action is 
time barred because the inexcusable delay in instituting suit has 
materially prejudiced said defendant. 


AS AND FOR A SECOND DEFENSE 


FIFTH: That any injury suffered by the plaintiff, 


= _ateirmanttnes rone "OPN 


as alleged in the amended complaint, was due wholly or in part 


to the want of care, default or negligence of the plaintiff, 
and not to any want of care, default or negligence on the 
part of said defendant, its agents, officers, servants or 
employees, or others for whom it may be responsible. 
AS AND FOR A THIRD DEFENSE 

SIXTH: That any injury suffered by the plaintiff, 
as alleged in the amended complaint, was due to an open, known 
risk and normal circumstance of his enployment which was 
assumed by the plaintiff, and for which said defendant is not 
responsible. 

WHEREFORE, said defendant demands judgment dismissing 
the amended complaint herein, together with the costs and dis- 


bursements of this action. 


HILL, BETTS & NASH 


By: _/s/ Robert S. Blanc 
A Member of the Firm 


Attorneys for Defendant 

Hoffman Rigging & Crane Service, Inc. 
Office & P. O. Address: 

One World Trade Center, Suite 5215 
New York, N.Y. 10048 


MR. KLONSKY: I think you are right. 
MR. BLANC: I think that is correct, your 


Honor. 


: THE COURT: Apparently Hoffman's arrangements 


were all with ITO long antedating the date of this accid« :t. 
Back in 1967 Hoffman makes an agreement with ITO and it is 
to govern whenever they lease cranes at Port Newark. 

Then on the day of this accident, the customers 
named on one of Hoffman's cards is qiven as ITO and on the 
other is Norton Lilly. 

Am I to assume that Norton Lilly really has no 
connection with this matter and that we treat Hoffman as bein 
engaged by I™0? 

MR. BLANC: That is correct, your Honor. 

THE COURT: Right, Mr. Cohen. 

MR. COHEN: Yes, sir. 

THE COURT: Okay. ‘So ITO engaged Hoffman. 

Hoffman supplied the crane and the operator ~- 

MR. BLANC: And the oiler 

THE COURT: And the oiler. 

And as between Hoffman and ITO, it probably -- 
there is no agreement as to what the arrangement was, is 
there? 


In other words, was Hoffman in control of the 


SOUTHERN DISTRICT COURT REPORTERS, US COUR THOSE 


14a 


gtbr 
crane and its operation or was ITO? 

MR. BLANC: That is the disputed issue. 

THE COURT: Is that right? That is an issue. 

MR. KLONSKY: I don't think it makes any differ- 
ence as far as the plaintiff's case is concerned. 

THE COURT. I understand, but I am just trying 
to piece these things together. 

Who is Aibano? 

MR. BLANC: He is an employee of ITO. 

THE COURT: So the shipowner brings’in Wilson, 
Hoffman and ITO. Then ITO files a counterclaim against 
the plaintiff. 

Could you tell me what the theory of the 
counterclaim is? 

MR. COHEN: It has been held not to be good in 
this circuit, your Honor. 


MP. KLONSKY: It should be excised from the 


THE COURT: Really? 


MR. COHEN: It is not good law in this 


circuit, 


THE COURT: What about if0O, do you agree, 


Mr. Blanc? 


MR, BLANC: You mean Hor fman. 
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The unseaworthiness does not preclude the recovery of 
indemnity or in any way affect the amount of the recovery 
against the stevedore. 

I think that, your Honor, would require a little 
more research or a little more law. 

f THE COURT: All right. 

Then the stevedore made a c]aimover against 
Hoffman and Wilson. 

Finally, Hoffman made a claim against the 
shipowner, the stevedore and Wilson. As a matter of 
fact, it made two separate claims aqainst the shipowne.”, 
four separate claims against the evedore and four separ- 
ate claims against Wilson with a jury demand. 

Are we trying to the jury anything except 
the plaintiff's claim against the shipowner? 

MR. BLANC: We are not, your Honor. 

THE COURT: All right. 

Mr. Cohen, do you acree? 


MR. COHEN: That was my understanding, 


3 COURT: All right. 


Cichanowicz, I suppose yu agree? 


CICHANOWICZ: Yes, sir. 


COURT:You are out of it, Mr. Klonsky, but do 
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witness. 

So a deposition means the recorded out of court i 
advance of trial testimony of a witness which is read into 
evidence so that you can hear and consider it as if the 
witness were here present in the flesh. 

If you want to use your colleague to read the 
answers, Mr. Klonsky, you may, or if you prefer to read 
both questions and answers, either way you want to do it. 

MR. KLONSKY: I have to skip quite a bit sol 
might. as well do it myself. 

THE SOURT: You certainly may. 

MR. KLONSKY: Do you have the exhibits that 
were used on this deposition? 

MR. CICHANOWICZ: I think I have, yes. 

MR. KLONSKY: This is an examination, the 
deposition of Egan Oldendorff, by Peter Ruhstein, taken 
by the third-party defendant Hoffman Rigging and Crane 
Service, Inc., pursuant to notice, at the offices of 
Hill, Betts & Nash, One World Trade Center, New York, 


New York, before Thomas H. Cole, a Certified Shorthand 


Reporter and Notary Public of the State of New York. 


This was taken on March 4, 1975, at 2:30 a 


Present was Robert Klonsky, one of the attorneys 


for the plaintiff. 
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Since 15 Auqust last year. 
Who was your employer prior to August 15, 1974? 
"A Before last year it was Container Terminal 
in Hamburg. 
"9 How long did you work at the Container Terminal? 
"A Two years. 
“0 Was that beginning about the summer of 1972? 
"Kh Yes, correct. 
1 For whom did you work before you went to work 
at the Terminal? 
"A For a company, Fgan Oldendorff, shipowners. 
"OQ When did you first go to work for Egan 
Oldendor£ff? 
"A 196! or 1962. 
"O What ratings did you have while you were 
working for that company beginning in 1961 or 1962? 
"A Third mate, second mate, chief mate and 


master. 


"O When did you become master? 


"A First of August, 1967.”° 

“0 Were you the master on the MV Jobst Oldendorff 
on October 21, 1968? 

"A Yes. 


"Q Was it reported to youm that date that an 
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of Benito Lopez? 
"A Yes." 
May I read from a sitting position, your Honor? 
THE COURT: You may. 
KLONSKY : 
"9 Who reported the accident to you? 
"A The first mate, Reinhard Ott. 
"Q What did he report to you about the accident? 
"A He came up to me and he says he thinks that on 
hatch number one an accident had hap,.*-ed, and he wants 


me to come down. 
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accident had occurred to a longshoreman by the name 


"9 At what time on that date did the chief 


officer repert the accident to you? 

"A I saw from the logbook now that the accident 
happened at 8:17 and it must have been a few minutes later 
that the report was made to me." 

I will turn to page 10, Line 19: 

“0 did you go to the number one hold with the 

officer after he reported this accident to you? 

"A Yes. 

"Q What did you see when you got to number 


ene hold? 


"A I saw the injured man lying there. Several 
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stevedores attended to him. They tied the leq and they 
calmed him. And that is what I saw." 
Line 20: 
"QO What was the lenqth of that beam that fell 
on his leg? 
"A Twenty-seven feet. 
"oO Are you referring to your workbook? 
"A No. These are notes that I culled from some 
records that I looked into in Lubeck a few days ago." 
Page 12, line 9: 


What was the thickness of that piece of 


14 times 16 inches. 

What was its weight? 

2.6 toi. 

"(Discussion off the record.) 

Will you describe the beam for us? 
"A A H-profile beam. Sometimes it's referred to 
T-profile, ~ 

Page 13, line 9: 


"9 When had the vessel arrived at that dock 


to the accident date? 


"h It was October 21 at 7:30. 


"OQ Is that a.m.? 
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"A a0.” 
Page 14, line 3: 
“o Was any dunnage used in connection with the 


stowage of that steel? 


"A Yes. 
vo Where was the dunnage placed? 
"A Between the individual beams, metal heams. 


"Also in between the individual beams cross- 
wise, those who could not havebeen firmly fixed in order to 


make it firm. 


"OQ Was the steel chocked in any way? 

"A Yes. 

"9 Where were the chocks placed? 

"KA All over, wherever there were openings, 


these chocks wer mut in-between. 

"O Was there dunnage between the various 
layers of beams? 

"A Yes. 

"9 And was there dunnage between the bottom 


beam and the deck? 


"A Yes. 
“6 Were the beams lashed? 
"A Yes, the lashings were removed hefore the 


unloading. They were unlashed and unclocked. 
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Who removed the lashings? 
The ship's crew. 


Where had that steel been loaded into that 


In the Middlesbrough, England. 
Who stowed it? 


Stevedores. 


I show you this document on one sheet and ask 


you if you can identify it (handing) ? 


oh 


That is the stowing plan of this merchandise. 


"MR. BLACN: Please mark that Third-Party 


Defendant Hoffman's Exhibit D for identification." 


evidence. 


Co you have a copy? 
MR. CICHANOWICZ: Yes (handing). 


MR. KLONSKY: I ask that this be marked in 


THE COURT: Any objection? 
MR. CICHANOWICZ: No objection. 


THE COURT?" All right. Without objection 
is 


‘ 


it will be received. 


Mark it Plaintiff's Exhibit 1. 


(Plaintiff's Exhibit No. 1 was received in 


evidence.) i 


THE COURT: Plaintiff's 1 is the stowing 
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Number three." 
(Pause.) 
THE COURT: Mr. Clerk, will you take 
exhibit. 
All right, Mr. Klonsky. 
MR. KLONSKY: On page 18, line 5. 


Are there steel beams that were not I- 


Yes, they call it here ‘steel angles.'" 
Now go to page 21, line 15; 
i, Were any of the ship's officers or crew in 


the hold at the time of the discharge of the steel? 


"A If you mean the whole time of the unloading, 


yes. Then the answer would be yes." 
Page 22, line 2: 
"9 Were any of the vessel's officers or crew 
in the hold before the discharge of cargo began that 
morning? 
"A At any rate, the people who took off the 
lashings and the first officer and the surveyor who 
came down to inspect the cargo. 
"MR. KLONSKY: This is «fore the longshore- 
men came aboard, is that true? 


"A The unlast.. 3, yes. But the first officer 
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was in the hold when the stevedores came aboard. Lg 
i ‘& 
"oO Was the first officer in the hold when the 


first draft of steel was being discharaqed from the hold that 
morning? 

"A t conte answer the question, because I don't * 
know whether the draft that caused the accident was 
the first draft. 

i "© Was the chief officer in the hold when the ce 

involved in the accident was being discharged that morning? 

ad | No. 

"QO Was any other officer or crew member in the 
hold at the time of that draft's being discharged? 

"a No. 

“o> Was the chief officer on deck near the hatch 
opening at the time that draft was being discharged? 

"A According to the report that I read, he wis at 


that time at the boat deck in order to give the order to the 


How far was the boat deck from number one 


a About 75 meters." 
Line 21: 
"0 Can youidentify this document as the vessel 


plan? 
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"A You can take it from the plan, because the scale 
is right there. 

"Q Whec does the scale show the distance to be? 

"Kh 75, approximately (measuring) ." 


Your Honor, I ask the Court to take judicial 
notice that a meter is 39 inches or 3.3 feet. 

THE COURT: Any question about that? I haven't 
looked it up. 

MR. CICHANOWICZ: I haven't looked it up, 


either. 


THE COURT: Subject to correction, I will take 
Mr. Klonsky's word for it. 
A meter is how much? 
MR. KLONSKY: 3.3 feet or 39 inches. 
THE COURT: 3.3 feet? 
MR. KELONSKY: That 18 correct, sir. 
THE COURT: 
it is corrected after we look iti. 
BY, MR. KLONSKY: ! 
"O Was any other deck officer or crewman 
on the deck on the starboard side of number one hatch 
at the time that draft was being raised? 


"A No, there was nobody of the crew nearby, as 


I established later, as I questioned them, and I got 
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negative replies." 

Turn to page 27. This is Mr. Blane still contin- 
uing with his direct examination. 

"0 I show you a statement on three pages of 
yellow paper and ask you if the handwriting in the statement 
itself is your handwriting? 

"A No. 

"oO To whom did you give that statement? 

"A To a representative of Cichanowitz' firm. 

"9 I refer you to the third page and ask you 

that representative's name appears on that page? 
“MR. CICHANOWICZ: If you know. 
I don't know. 
Does your signature appear on that page? 
My signature appears." 
Thatwas marked Third-Party Defendant Hoffman 
Exhibit: F for identification. 
I offer this in evidence, your Honor. 
THE COURT: All right. Show it to Mr. 
Cichanowicz. 
MR. CICHANOWICZ: I have no objection. 
(Pause. ) 
THE COURT: Any objection? 


MR. CICHANOWICZ: No. 
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shelter deck encloses part of it that is not covered 
by the hatch opening. 

"I have to correct it. Its not the shelter 
deck, it’s the main deck. This is the main deck 


(indicating). 


"9 The main deck covered part of the hatch, you 


Part of the hold. 
“O I see. Now, which side of the vessel was 
toward the dock? 
"A Port side. 


"O And what side of the vessel was the stow being 


"A From the starboard side. 

"0 And which way would the men go to protect 
themselves when the draft was being lifted? 

"A It would be most favorable to go to the far 
starboard side. 

() Was there a wing in the far starboard side? 

on I don't Know exactly how to call it. It is 
possible to go farther to the starboard side, beyond where 
the beams were stored. 

“0 These beams in the draft were 60 feet long, 


were they not? 


taken from, the draft that was involved in this accident? 
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“A Yes. 

"oO Were all the steel beams which you designated 
as profile H or profile I 60 feet long? 

"h No. 

"0 Was there a dividing bulkhead in the hatch at 
the time of the accident? 

"A There is one center bulkhead from the stern 
up to the hatch opening. 

"O From the stern up to the hatch opening? 

I don't follow that. Where is the stern with respect to 
the hatch coming? 

"A This is a bulkhead, firm, dividing number one 
and twolold, or there is another firm bulkhead going fore 
and aft. 

oO How far in does it go fore and aft? 

"A Only as far to the winch house, only as far 
as the hatchqening goes. 

"© How many feet is that? 

"DR 4.3 meters. 

8, How much is that in feet? 


About 13 feet. 


(@) Did any part of it go into the hold itself, 


this bulkhead? 


"MR. BLANC: You mean into the hatch opening. 
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Yes, into the hatch opening. 
Do you mean the hatch opening? 
Yes, the hatch opening. 
No, it doesn't reach that far. 
Was there any temporary bulkhead put up there? 
It was not put in at that tine | 
Now, the piece 01 steel that fell over on the 
plaintiff's leq, where was that located? 
"A On the port side, close to the middle buikhead 
of which we just have been talking. 
© And the plaintiff, was he on the port side 
of the bulkhead or starboard side of the bulkhead when 
you first saw him? 
"A He was on the port side. 
"O Close to the inshore, is that it? 
"A Yes. 
"O And this particular beam, did it come from a 
Stow of beams that were there located? 


oR I didn't understand. 


"9 This beam that fell on the foot of the plain- 


tiff, did it come from a stow of beams that were located there 


at that area? 


"A He was there originally." 


It should be "it" was there originally. 
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THE COURT:Is. that aqreed? 
MR. CICHANOWICZ: Yes, sir. 
THE COURT: All right, it is aqreed, then. 
The answer is “It uns there oriqinally”. 
BY MR. KLONSKY: 


how many beams were in that varticular 


1 couldn‘t tell you that. 
Had they already been unlashed by the crew 


members? 


Yes. i 


Did you notice particularly whether there was 


any dunnage for these beams? 

"A I can only answer in this way: that when the 
cargo was stowed, we paid particular attention that 
everywhere a sufficient dunnage should he placed. 

"oO I asked you whether at the time of the accident 
when you looked down, did you see any dunnage at this 
particular stow, the stow from which the beam fell that 
came upon the leg of the plaintiff. 

"A I don't remember that. 

a8, And was this. --" 


THE COURT: Wait. Can we agree what dunnage 
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"A I couldn't qive you any subdivision of this 
sotwage. Everything was stowed in one. 


"CO Was this the first port of discharge after the 


hold was stowed? 
“h Yes. 


"Oo It was the entire stow supposed to go off here 


Newark? 

"A Noe, part of the cargo,namely the steel plates, 
were destined for New Haven. 

"oO What about the part of the stow from which the 
beam fell upon the plaimff‘s foot? Was that destined for 
New Jersey Port? 

a No. 

"o Where was that to the discharqed? 

"A Sorry, was a misunderstanding. 

"The whole that can be reached from the top 
was supposed to be discharged in Newark. 

‘0 You mean all the I or H-heams? 

“Rh Yes. 

"©? Was this a solid stow of beams or were there 
separations between them? 

"A It was stowed all together, For instance, the 


beams that were the same length were stowed together and 


then when another, when cargo of a different length came, 


} 


j 
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of different dimensions came, then by the nature of 
the kind of the cargo, a separation or division came 
about naturally. 

“0 Now, with particular reference to the area 
where the beam fell overon the foot of the plaintiff, 
what were the dimensions of those beams? 

"A It was 27 feet in lenath, was the beam that 
fell on the foot of the plaintiff. But on the same level, 
seen siheere Oe ship. There was also the other 
beams of different dimensions. 

"O Wasn't this area stowed on edges and somewhat 
higher than the other beams in the same area? 

"A (No response.) 


"Q Wasn't the beams in this area where the 


accident happened stowed on edges and somewhat higher 


than the other beams in the same area? 

"A Well, the 60-foot beams were smaller in 
extent than the 27-foot beams. 

"9 Smaller in what? 

"A In extent (drawing) 

“The H-beam, the one that fell the 60 feet -- 
“0 Let us tcrt again. 
"A The 27-foot beams are bigger or higher as you 


look at the profile than the 60-foot beams. They are smalle 
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in height.” 


Page 38, line 2: 


ve &, Were these beams, the 27-foot beams, stowed 
with the height qreater than the base? 
"A Yes. 

"Once again, to make it clear, we are trying 
at this kind of cargo, to keep a smooth, plain surface. 
But if you stow beams that are higher next to beams that 
are lower, an unevenness naturally results. 

oo Wasn't there an unevenness here? 

Yes. ‘Yes. 

Now, how distance was the edge of the 
beams, the stow that is, of the 27-foot beams from 
other stow of a different dimension beams? 

"A It was stowed compactly as close -- 

ae. Together -- 

"A -~ as close as possible, as compactly together 
as possible. 

") You say there was no separation hetween any 
of these stows, of beams of different dimensions? 

"K Dimensions, you mean the 

"9 27-foot from the 60-foot or others. 

"A No, divisions only those which would 


result from the way it is being stowed. 
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"DO Now, give me the dimensions of the square of thi 

please. 

"RAR Tt is 7.99 meters by 8.60 meters. 

Will you please break this down into feet? 

"A Rouqhly 55 by 26. 

"0 And how deep was this hatch from the main 
deck: down? 

"AR 5.65 meters. 

“0 How many feet? 

"h About 17? feet. 

") And did this hatch have winches and booms? 

oN Yes. 

nO Whose decision was it to use the shore crane 
instead of the shin's winches? 

"AR The time charterer has to an.wer this question. 


we didn't have anything to do with it. 


"d Don't you have something to say about how 


your cargo is to he discharged? 

"A No. 

9, What was the capacity of your booms at the 
number one hatch? 

"A On the stern side, it was three to ten tons and 
the forward, three to five tones. And three to ten means 


double riaged aear, single riqged qear. 
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“O Didswou have enoudh strenqth with your equipment 
to remove these beams? 
hs Yes. 
oy And vour winches, what wee Chev, stcam or 
electric? 
"A Flectric. 


"0 In other words, it was a modern winch, wasn't 


“A Yes. 

"0 Did you use the ship's equipment in any way 
to handle the cargo other than remove it from the shin? 

"h T don't understand the question. 

We) To bring it out from a wind, for example? 

"A I don't understand, I still don't understand 
question. It's in disconnection. 

"O) For this method of discharge, did you have 
any use of the ship's equipment to bring the cargo into 
a position where the crane could take over? 

uN I understand it now. 

"On that day, the ship's own equipment was 
not used at all. 

"0 Was there another hatch heing worked the 


same day? 


"A Yes. Number two. 
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we will either excuse the jury « handle it in some way so 
that you can make vour point to me in the absence of the 
Tuy. 
RLANC : Thank you, your Honor. That is 

very good. 

THE COURT: Anything else? 

MER. COUEN: No, your Honor. 

THE COURT: Okay. 

(In open court; jury present.) 


All right, Me. Klonsky. 


MR. KLONSKY: Your Honor, the stage we were 


at yesterday was at paqe 43. 

May I continue reading? 

THE COURT: You may. 

MR. KLONSKY: ‘Thank you, sir, 

TUE COURT: My copy has been sent downstairs, 
but I have just arranged to have it brought back. 

MR. KLONSKY: Line 13. 

"OQ Vas there an assignment of a particular ship's 
officer for that area of the ship during the carqo oner- 
ation? 

"A The first officer, cargo officer, is 
responsible to the ship for all loading and unloading 


operations. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


Ce sh ee ee Oe ee ee 


jGa 


"Ruhstein 

"9 Yes, but is there an assianment of other 
officers for a portion of the ship where the work is 
done; more specifically than the first officer. 

oR Yes, bath other officers support the first 
mate in this work. | 

"O There were two hatches being worked. Who was 
assiaqned to the number one hatch at the time of the ac- 
cident? 

wh Thore is no specific desiqnation. The first 
officer surveys the whole operation and if he goes away, 
he just tclls somebody to keep an eye on it and inspect. 

oO) When the first officer was 75 meters away from 
the hatch where the work was being done, was there any 


other officer at the hatch? 


"A As * read from the report of the first officer, 


the second officer was at this time in hold number two. 
“Who was at number one? 

Nobody. 

Beside unlashing the stow, did your crew 
members also take the hatch boards off «f:: ©eams off the 
nuNees- one Rhateh? 

e., The hate ~. arg are beina 
winch, by the crew that was done -- «. 
lifted, pulled up. 
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; 2 | "O How many davs did it taka to qo from the loading 
3 port to the unloading port? 
. 4 "A T have to check the loqhook. 
5 | "Total from leaving Middlesbroudh until arriving 
6 was li days and 18.3 heturs. 
7 so Was there any weather circumstances noted in 
& the loq for that pneriod of time? 
9 "A I only have the loqbook pages of timdate 
10 of the accident. But from the uveraqe travel or the time 
ll elapsed and 10.15 knots, I would deduce that the weather 
12 was not good all the time. 
13 a It was not qood? 
14 "A It couldn't have been good all the time. 
15 "- Why, because you took too long to get to 


16 Newark? 
17 42 Because otherwice the speed of the ship would 
18 have been higher. 


») And you would have gotten to the Port Newark 


sooner? 


uA 


Yes. 


"9 How many days would it take for a normal trip 


without bad weather at sea to have come from this loading 


port to the unloading port? 


“- YT would have to divide 3,598 miles divided by 
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L3 knots. 

“0 So what 15 your conclusion? 

vax I would need «a calculator. 

10 Well, vow have experience in traversind 
the Atlantic from Enqland to the United States? 

aN Nine to ten days at sea. 

ro So this was three or four days more? 

aA About three days more. j 

8) And do you have any a recollection 
whether that bad weather had anything to do with the move- 
ment or stowage? 

ra Exactly nothing moved in the hold during the 
whole trip. 

10 But you do not have the loq in front of you; 
do vou? 

a i don't Rave it in front of me. 

"O Before you came to testify today, did vou 
look at the loq as regards the weather and any movement of 
carqo? 

“hk No. 

"0 And sinee October 21, 1968 could you estimate 
for us how many voyages you performed as an officer of 
any company? 


un T couldn't tell you in terms of voyages. 
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Sailing as an ore dice 1960 of ‘G1. 


“Oo I am talking about after 1968. 

A Reter? 

eS) Until now, how many voyages were you on? 

on I was at sea all the time except two years, 
that I was on land.” 

Paqe 49, line 13: 

"0 Now, the beam that fell, the I7-foot beam, 
was it stowed on its higher side or its lower side? 

"A Y wouldn't know which is the biqaer one. 

=) Perhaps you could give us the ee of 
the beam then in height, Lenath and width. 

) Yes, 27 foot,he Said. 

10, You indicate it was stowed as an [? 

A Yes. 

"9 Tf it had been stowed as an Hi would it have 


been more stable? 


"A No, for the simple reason that you put wood 


- 


underneath and that surface, the resting surface, is 
solidly biqger and therefore would preempt the mov ing 
about more than the otherway Or would avoid rather than 
preempt. 

"Oo But if it were put on the H instead of the 


I, would the heiqht have been less or the same? 
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T don't know that. 
Well, what are the dimensions of the beam? 
14 times 16 inches. But I don't know which 
LA inches and which side is 16 inches. 


Rut it was higher than the adjoining 60-foot 


"© Now the 27-foot length of the beams involved 
in fallina on the plaintift, when put u against the 
60-foot length of the other beams that were being 
discharged, what would make up the difference in the side 
space? 

As If there is different space, you stow another 
beam in it. But if none of this is available, then the 
space remains empty. 

oe. Ga there were parts of the stow that had 
empty spaces in it; isn't that trues 

"A That is correct. It cannot be avoided in 
such a type af carqo.” 

Page 52, Line 17: 

0 And were the lashinas when you inspected them 

tiqht or loose? 


"MR. KLONSKY: Mr. Cichanowicz, this is your 


witness. I think you are leading him and I object to that. 
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wh, The lashings at the beqinnina of the voyaqe, 

during the first and second days, became a little looser 
due to the vibration of the ship and the loosening up 


af the carqo, and after that, if they are tightened, 


they remain tight for the rest of the vovaqe.” 


Page 55, line 10: 
“O May tf ask you this, sir, did you at any place 
during this voyaqe from England to the United States, 
. 
put down in any paner what you ohserved when you made 
these inspections at sea? 
"A No. ¥ made no entries ahout it.’ 
Page 58, line 9: 
He, Now, I show vou 17 snapshots of the CHRISTIAN 
OLDENDORIF, a sister ship, and I ask you whether they 
represent substantially the same profile and appurtenances 


as you had on your vessel?” 


Mr. Cichanowicz said "I object to that.” 


MR.CICHANOWICZ: I don't see any reason for readin 


the objection if I don’t raise it at this point. 
TIF COURT: I agree, Mr. Cichanowitz. 
Just give the answer. 
BY MR. KLONSKY : 
"A Yes. 


"oO But the point is that it represents he same 
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BY MR. CLECUANOWICG: 


70 Did you have somebody else on board the ship 


tighten the lashings? 


The crew is doing that. 
And did you, after they tiqhtened the lashings, 
did you make an inspection? 


on The inspection afterwards was done by the 


first officer.” 


MR. KLONSKY: I move to strike the testimony, 


because it does not show that he himself did It. 


THE COURT: Motion denied. 


MR. CIECHANOWICZ: 
ee Now, on the occasions that you made the 
inspections, how did you find the stow? 
"Dh I can only say that they were normal. 
Were the chockings in place? 
They were in their place. 
Was the dunnage in place? 
Yes. 
And were the lashings when you insnected them 
loose? 
The lashinas at the beginning of the voyage, 
during the first and second days, become a little looser 


due to the vibration of the ship and the loosening up 
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of the carqo, and after that, if they are tinhtened, thev 
remain tiqht for the rest of the voyage. 

LO Did you find them tight for the rest of the 
voyaqe? 


wh 


MR. KLONSKY: { objected to that, your Honor, 


the ground that he still was not the one to check that. 
did not say he did. 

THE COURT: Overruled. 

MR. CICHANOWICZ: Line 10. 

70 Now, the hold number one, I think tou 
testified that you had carqo to be discharged at Newark and 
also at one other port: is that correct? 

as Yes. 

29, And what other port did you have carqo for in 
number onc? 

"A Por New Haven. 

And where was that cargo stowed in number one? 

Below the Newark carqo. 

Is it your testimony that the ship's winches 
and booms were not used to discharge carqo at the Pore 
Newark on this occasion: is that correct? 


"K = Yes. The ship's own equipment was not being 
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objecting to. 
MIE COURT: All riqht. 
MR. CICHANOWIC2: Line 15. 
Did vou reecive any --" 
THE COURT: Mr. Klonsky objects to that. 
I will sustain the objection. 
MR. CICHANOWIC2Z: Line 22% 

"O Anddo you have a record of what the weather 
conditions were on this date? 

"A From the logbook as far as I can sce, the 
weather was fair. It was north whirlwind 8 o'clock, 
three to four, blue sky, barometer 1,010.5 millibars, 
temperature 12 degrees centigrade." | 

THE COURT: Does that complete your reading? 
MR. CICHANOWICZ: Yes, your Honor. 
mie COURT: All right, ME. Cohen. 
MR. COHEN: Just one thing, your Honor. 
On page 59, ‘ine 16, this was a question 
by Mr. Klonsky to the witness: 

uD. I also show vou 7 photographs with the words 
Hoffman Crane on some of the photos; is that the crane 
substantially that was used at the number one hatch 
on the day of the accident? 


ai: I can't remember that any more. 
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grounds stated by the Court. 

Me COURT: Yes, 1 think so. 

MR. KLONSKY: This is just a description of 
the cauipment that they furnished. 

THE COURT: All right. If vou have a witness, 
T will take the same testimony, but as I say, this is an 
admission and it isn't hinding on the shipowner. 

MR. RLOMSKY: Does the shipowner object? 

THE COURT: Does the shipowner object? 

MR. CICHANOWICZ: As far as the cranes, these 


two I wouldn't object, identifying and describing 


the crane, but I object to the other one. 


MR. KLONSKY: I haven't offered any others. 

I only offered this as a description of the crane. 

MR. CICHANOWICZ: Those two. 

Do you have an objection? 

THE COURT: ALL right. The shipowner is not 
objecting. You can read it. 

(In Open court.) 

MR. KLONSKY: Ouestion 18. Describe in 
detail the equipment that was being used for the purposes 
of discharging cargo from the No. 1 hatch, giving the overall 
dimensions as to thelength of the boom, the size of the body 


of the derrick, how it was made stationary to the dock, 
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Answer. Lima fruck “rane having a Lifting 
capacity of 6 : Tt was equipped with 80 fect of 
boom... The size of the crane is ll feet two inches wide, 
13 feet hiqh and 31 feet six inches lonq, exclusive of its 
boon. It is mohile and, therefore, not secured to the 
aock, . 

Question 19. The number of controls on the 
derrick and set forthwhat specificmovement of the derrick was 
affected by each respective control, the number of cables 
on the derrick that controlled the movement of the derrick 
and how they affected the same, the number of emnloyees on 
the derrick that controlled the movement of the boom and 
how they affected the same. 

Answer. Said crane had the following hand 


controls: 


Boom up and down, main load up-down, auxiliary 


load up-down, rotation of upper works; and the following 


foot controls: 

Two brakes. There arc two cable 
affecting boom movement and one affecting load movement. 
One man operates the crane. 

Shall I proceed now? 

fii COURT: All right. 

What next? 


MR. KLONS!2Y¥Y: I will call a witness, your Honor. 
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Lopez v, 


endorf 2 THE COURT: Who is the witness you are calling? 


2/4/76 3 MR. KLONSKY: He is the signalman,. 


COURT: What is His name? 


KLONSKY: Mr. Gomez, 
CO 
q ALFRED G OME 2, called as a witness, having 
been duly sworn, testified as follows: 


DIRECT EXAMINATION 


See 


et 10 BY MR. KLONSKY: 
11 Q Mr. Gomez, what do you do for a living, sir? 
12 A Longshoreman. 
13 Q How long have you been a longshoreman? 
14 A 24, 26 years. 
15 Q And in what capacity have you worked as a long- 
16 shoreman? | 
17 A In the hold, on the deck, 
18 Q There are holdmen and deckman, is that right? 
19 A Right. 
20 Q And what part of the deckmen's jobs have you done 
21 in the past? 
22 A Running the winches. 
23 Q What else? 
9A A Signalman, 
25 On October 21, 1968, by whom were you employed? 
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LTO, 
Who are you employed by today? 
A Sealand. 
@) How long did you stay with ITO after this date 
of October 21, 1968? 
A I think we went to Sealand around two and a half 
years ago. 


Q How many years ago? 


A Around two and a half years ago. 


Before that you were with ITO? 

Yes. 

THE COURT: The company you are working for 
today is different from ITO? 

THE WITNESS: Yes. 

THE COURT: It has no connection with ITO? 


THE WITNESS: No. They specialize in containers 


Mr. Gomez, please speak up so we can all hear you. 
Yes. 
On October 21, 1968, what was your job in the 
morning? 
A Signalman. 
Q Tell us what a signalman does? 


Well, he looks down the hold and, it is like 
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where he wants the boom to be placed, so he signals to the 
crane, because the crane can't see in the hold. 

Q You mean the operator of the crane cannot see in 
the hold? 

A No. 

Q But you can? 

A Right. 

Q That is when you are around the coaming of the 
hatch itself and looking down? 

A Yes. 


Q When you give a signal to the crane operator, 


do you do it by the position at the coaming of the hatch 


or do you go to the rail? 
A By the coaming of the hatch. 
Q Which way are you facing when you give a signal? 
Facing the hatch. 


And you give a signal with your hands, is that 


Yes. 
When you want the cable to be taken in, what kind 
of signal do you do? 
A This way (indicating). 
Q Y re indicating with your right hand comin~ 


toward you? 
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Yes. 


When you want the boom itself to be moved, what 


kind of signal do you give? 


A 


If I want it to go that way I go this way 


(indicating). 


Q 


A 


like this 


9) 


With one finger? 
Yeah. If I want it come this way I use the thumb 
(indicating) . 


All these times vou are facing the hatch itself 


and looking down? 


A 


Q 


A 


A 


Q 


Yes. 
Do you remember the Jobst Oldendorf on that date? 


Yes. 


What kind of a ship was it? 


Steel ship, bulk ship. 

Bulk ship? 

Small. Three hatches. 

Three hatches? 

Did it have its own bocms and winches? 
Yes. 


And were the winch cables located in a position 


close to the hatch opening itself? 


A 


A 


No. 


I srkow you some photographs, Mr. Gomez. 


Sia 


“Comez-direct 
2 MR. KLONSKY: May I have a moment, your lonor? 
5 THE COURT: Of course, 
4 } (Pause) 
. 5 | MR. KLONSKY: In the pre-trial order, page 3. 
6 | THE COURT: May 1 take a look at it? 
7 MR. KLONSKY: Yes, your Honor. 
8 | (Handing) 
o] THE COURT: I don't think that would do it, Mr. 
10 Klonsky. 
lu MR. KLONSKY: Then I will withdraw the question. 
12 _,. THR CO: Bit rien. 
13 i Q Mr. Gomez, did you see an accident occur to a 
14 fellow worker by the name of Benito Lopez? 
15 A Yes. 
16 Q Do you recall whether this was the lst, 2nd, 3rd 
17 or 4th draft? 
18 A ist. 
19 Q ne wees the steel beams the cargo to be discharged? 
20 Were there steel beams to be discharged? 
21 A Yes. 
22 Q And were they of varying lengths and dimensions? 
23 A Yes. 
2A [~ Who opened the hatch? 


It was open. i 
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2 Q Does your gang have lashers? 
ey 
3 A No. 
4 Q Are lashers an independent function to be 


ra) 


performed by longshoremen? 


6 | A Yes. 
7 ; Q When you looked down into the hold before 
meat 8 the accident occurred, did you see anything with respect 
cS 9 to the lashings on the beams to be discharged? 
10 A There was no lashings. 
& 11 Q They had been removed? 
12 A Yes. 
13 Q What about chocks, did you see any chocks down 
4 there? 
15 A No, 
16 | Q been removed? 
17 A F 
Mir : 
18 QO Dunnage, did you see any dunnage down there? 
iS A No. 
20 Q This was steel on steel, is that right? 
21 A Yes. 
4 22 Q Dunnage, is that something that the stevedore 
23 brings aboard or is it ship's equipment? 
2A It comes with the ship. 
25 


The ship owns its own dunnage, is that right? 
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1 think so. 
MR. CICHANOWITZ: Your Honor, I think at this 


stage I should object to counsel leading this witness. 


MR. KLONSKY: This is basic information, your Honor. 
MR. CICHANOWITZ: It is not. 


THE COURT: I will sustain the objection as to 


All right, let us go on. 

The first draft, where was it made up? 

Forward of the ship offshore. 

Offshore side? Do you recall which side was t 
dock? 


POre. 


So the offshore side was starboard? 


” 


Right. 


Do you remember which hold this was or hatch number? 
A Hatch number 1 } 
Q In hatch number 1, was there a difference as 
far as you know of the configuration of the ship up by 
the bow as compared to the hatches after of this? 
MR. CICHANOWITZ: 1 object, your Honor. This 
is leading. 
THE COURT: I Will permit it. 


Do the best you can, Mr. Klonsky, to avoid 


anseeesemar RICTOIFY CALIOT BENNAOTLOE 1 COMETH 


gth 9 
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leading questions, but we have to go on. 


Q 


MR. KLONSKY: Yes, I will. 


Was there a difference in the configuration 


of this hatch number 12 


A 


Yes. In the front it is narrow and the back 


#E is wider. 


THE COURT: Is hatch number 1 at hold number 


Are the holds numbered different? 


Q 


THE WITNESS: Yes, 1, 2, 3. 

THE COURT: There are three holds? 

THE WITNESS: Yes. 

THE COURT: Is xt hold 1, hola 2, nold 3? 
THE WITNESS: Yes. 

THE COURT: What hold is hatch number 1 on? 
2HE WLINESS <« The first hold. 

THE COURT: Hold 1? 

THE WITNESS: Yes. 


That is the one most forward of all the hatches, 


is that right? 


Correct. 

Were there any wings in this hatch number 1, 
Well, as you went down it tapered. 

it apered in the front, is that right? 


No -- yes, mostly in the front. 
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Q Did that have any effect upon the construction 
of the wings? 
A What do you mean by that? 


Did that have any effect upon the presence of 


the forward part of the hatch? Was there one? 
In the forward? No. 

Was there a wing on the starboard side? 

In the front? 

Yes. 

No. 

Was there a wing on the port side? 


Front or back? 


Front. 


No. 


Was there a wing 


A Yes. 


Q And what else was there in the wing aft that 


was part of the construction of the ship? 


A There was a partition in between. | 


MR. COHEN: Judge, I hate gee 
Perhaps Mr. Klonsky can explain to the \’itness what he 
means by a wing. 
Q All right. Would you define a wing for us with 


respect to what you see when you look up inthe sky while 
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2 THE COURT: So the hold is made up of a square : 
3 and wings? 
4 THE WETNESS: Right. 
i) MR. KLONSKY: But this particular hold only had 
6 one wing, your Honor. 
7 THE COURT: All fight, one wing. 
me 8 Q And this was cut in half, was it, by the 
9 partitiion? 
10 Yes. 
11 There is an inshore side to the partition and an 
12 offshore side to the partition? 
13 A Right, 
14 eve O When Mr. Lopez was injured, were you observing 
15 oe happened? 
16 || A Well, I was watching the draft..M&y 
7 Q Did you also watch the men down below? 
18 A Yes. © seen they was all out of the way. 
& 
19 Q Where did they go? 


20 A Inshore aft. 


21 Q Inshore att, 
22 Would that be on the port side of the partition? 
23 A Port is left? | 
Q Yes. 
25 A Yes. 
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Q And is that where Mr. Lopez was at the time of 


the accident? 


A Yes. 

Q Was he under the wing? 

A Yes. 

Q Did all the longshoremen who were working in 


the hold at that time go to that same area for sanctuary? 


A — think so. 
Q That is your best recollection, is that right? 
A Well, at least three of them, three out of the 


four was there. 
ee Tell us in your own words what you observed 
as to how this accident happened? 
A Well, I gave the signal to the crane to pick 
up the load after it was hooked up. 

He took a strain and then he couldn't pick any 
more -- to my estimation he couldn't pick no more, so he 
topped the boom up. Then he picked and as he picked it 
was scraping along the other beams. 

Q What was scraping along the other beams? 
A The draft. 
And then the last beam toppled over. 
Was it touched by this draft? 


Yes. 
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You saw it? 


The beam that topppled over was about how long? 


A IT eouldn't tell how long it was. 

Q How long were the beams that were in the draft 
being discharged? 

A I don't know that, either. 

Q You don't recall that? 


No. 


Do you know how many beams-- 


THE COURT: Mr. Gomez, what is a draft? 
THE WITNESS: Et compiles of how many you 


going to pick up. 


THE COURT: Do I understand,I gather this is what 


It is the load which is being lifted to be 


taken ashore by the crane? 


THE WITNESS: Right. 

THE COURT: And in your business you call that 
a draft? 

THE WITNESS: Yes. 

THE COURT: The load being taken up? 

THE WITNESS: Draft, load. 


THE COURT: All right. 
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Mr. Gomez, this draft was made up of about how 
many beams? 
A I don't know. 
Q Was this draft being discharged flush up or 
at an angle? 
A At an angle when he topped the boom, 
Why is it at an angle? 
A Well, sometimes you can't bring it out of the 
hatch. 
Q In this case do you know the length of the hatch 
as compared to the length of the beams? 
A Ds 
Q Assuming that the beasm are longer than the 
opening of the hatch, would that be when you would angle it 
out? 
Yes. 
And when you angle it out and you're taking 
where is. the lower part of this particular draft? 
No particular -- it depends where they are. 
This draft itself, when they were taking it 
on an angle, was the draft raised or was it scraping 
along on the deck? 
A Scraping. 


Q And did you see the stow that it struck be’ore the 
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accident happened? ‘ 
3 A What do you mean by that? 
4 Q You say a beam toppled over? 
4) A Yes. 
6 Q Where was that beam located? 
7 A Inshore, forward -- aft. Inshore aft. 
8 | Q Was it on the port side or the starboard side 
l| 
9 | of the divider? ‘ 
10 A The port. 
11 | Q And the beam, did it extend beyond the wing 
12 itself? 
13 A Yes. 
l4 Q And the plaintiff, you say, was on the inshore 
15 side aft? Was he between the beams and the skin of the 
16 ship? 
. 17 A I don't know. They was in that vicinity. They 
18 was inshore. 
19 Q When you gave your signal to the crane operator, 
20 did you see all the men safely on the inshore side as far 
21 as you know? 
22 A Yes. 
23 Q This beam that toppled off, did it come from 
2A a pile that was there located? 
25 A Well, they was standing up in the middle of the 
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GY 
Q Was there any lashing on that be.um? 


A No. 


@) Was there any chocking on that beam or the piles 


A »». 4D 


Ce 
Q Ret’ one of these unlashed, unchocked beams topple 


over on the plaintiff, right? 
A Yes. 
Q And catight Has leg, did it? Is that true? 
THE COURT: You have got to say yes or no, because 
we have to record it and the jury has to hear you. 
THE WITNESS: Yes. 
A Yes. I heard them -~ I heard them hollering over 
there. I just seen the front of the ve topple over and 
I heard him hollering there. Then I knew -- I seen Benny wa 


under it, 


At the time this beam toppled over, was he alread 
in the offshore wing? 
A Yes. 
MR. KLONSKY: Your witness. 
THE WITNESS: No, he was instore. 


Inshore wing. I'm sorry. 
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cross 
A inshore. 
CROSS EXAMINATION 
BY MR. CICHANOWITCZ: 
.@) Mr. Gomez, you have been working on the waterfron 
now for now many years? 
A Since 1949, 
Q And during those years you have worked dischargin 
and loading ships? 
A Yes. 
Q And you have worked on air carriers, haven't you? 
Yes. 
You have worked on general cargo ships? 
Yes. 
Of various types, is that correct? 
Correct. 
Q And on all of those ships, do they use signalmen? 
A If you can see in the hold, no. 
Q But do you always have a signalman as one of 
the deckmen who is employed on board a ship? 
A Well, if the ship is low and even with the dock 
and the two men running the winches can see in the hold 
and you can see on the dock, then we only use two men. 
Q Right. 


A If you can't see on the dock, we need a third man. 
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Q But there is always as part of the gang working 
a hatch, there is always one person who can act as a signal} 
man, right? 
A No. We have our steady four men. 
.@) You have your steady four men? 
If a man doesn't show up, yes. 
Then you rotate, is that correct? 
A No. 
Q Don't the four men that you have rotate as 
signalmen, some work as winchmen -- 
A Yes. 
Q Out of the four men, two men work the winches, 
is that right? 


A Sometimes one and one. 


Q One or two men work the winches? 


A T can't say. 

Q One man works as the signalman and the other man 
is on relief, is that correct? 

A Correct. 

Q And then you rotate every, what, two hours or 
three hours? 


A Ef it is warm we do it two, if it is cold we do 


But that is the standard number of men that 
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2 you have when you are working a ship? You have four 
3 deckmen to do those things, is that correct? 
4 A Yes, unless it is something you use more. 
5 QO Sometimes you use more, is that correct? 
6 A Yes. 
4" 7 To And the job of the signalman is to stand on 
8 the deck, look down into the hatch and give signals to 
9 the winchmen? 
10 | A Right. 
il Q And that is whether the winch is operated aboard 
12 a ship or whether you use a mobile crane, is that correct? 
13 A Correct. 
14 Q And you have done that many, many times over 
15 the years, isn't that so? 
16 A Yes. 
7 Q And working as a signalman, you position yourself, 
16 | where, in such a position that vou are visible to the 
19 winch operator, is that correct? 
20 A Correct. 
21 Q And if you are using a mobile crane, you put 
22 yourself in a position where you are visible to the crane 
23 operator, is that correct? 
2A A Correct. 
25 Q On this ship, on the Jobst Olendorf, where 
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A Maye I was talking with the fellows down the 
hoid. I don't know. 1 don't remember. 
Q And you say you were talking to the fellows 
down in the hatch or in the hold? 
A Well, they didn't get down there yet. 
Q I beg your pardon? 
They didn't get down there yet. 
Did you look down into the hatch? 
A Yes. 
Q Before they got down there? 
A Well, probably by the time they got down I got 
up the stairs. 
Q And did you take a look at the whole hatch? 
A Yes, except inshore. 
Q Except what was underneath the deck you were 
standing on, right? 
A Yes, It ain't that much. 
Q And you were able to see what was across from you 
on the offshore side, right? 
A Yes. 
Q Were you able to see what was aft in the hatch? 


A Yes. 


Q And were you able to see what was forward in the 


hatch? 


S$: /THERN DISTRICT COURT REPORTERS, U.S, COURTHOUSE 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


qth 26 Gomez-cross 
- Porward? 
3 
3 re) Yes. 
& 4 A There was a bulkhead. 
; 5 Q Yes. But you were able to see what was under the 
6 wing forward, right? 
1 A Yes, yes, f seen. 
‘ 8 Q Were you able to see all of this steel cargo that 
9 was stowed in number 1 hatch before you started to work? 
10 A Did I see it all? 
: I Q Yes, other than what was underneath. 
F 12 A From the view that I took and it was taking that 
: Graft out where [ could see it, I didn't have to move 
ld arou aay 
15 ee 1 kno! it what I am saying, before you started 
iio wknd 
16 Peeiae that hatca, did you have an opportunity to observe 
( 
W7 | and see what the condition of the hatch was? : 
18 A What do you mean by the condition of the hatch? 
19 | Q Could you see what the conditions in the hatch 
20 were; what was stowed there, how it was stowed, where it 
21 was stowed? 
22 A They had one draft offshore and then it was level 
oo 23 after that draft. 
2A Q Everything was level then? 
25 Offshore. 


abana. 
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Yes. 
And inshore they had maybe these -- I don't know 
what it is, eight, ten pieces, of them I beams on this 
side of the stanchion. 


Q When you say "this side," was it inshore? 


A Inshore. 
MR. KLONSKY: Do you mean a divider when you 
say stanchion? 


THE WITNESS: Yes. 


There were no stanchions in the hatch, were 


I mean the partition. 
And those eight or ten beams was there, I don't 
remember how many, and then there was another drop, like. 


There was no steel there. 


Q In the square of the hatch, was the stow level? 
A 


Q And you say only on the sides there were some 


steel beams that were stowed higher than the level of the 


hatch square, is that correct? 


A Yes. 


i Q By the way, in order to remove cargo from a hatch 


that has been lashed, you have to remove the lashings, right? 


A Yes, but there was not any. 
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Yes. 

You don't know whether somebody removed the 
lashings or not, is that correct? 

A That's the way it was when I got there. 

Q But you have worked on other ships that have 
been lashed? 

A Yes. 

Q When you come on board, the bechinge have already 
been removed, isn't that right? 

A Sometimes yes, sometimes no. 

Q Well, most of the time are they removed by the 
ship's crew? 

A Yes. 

THE COURT: And until the lashing is removed, you 
can't unload the cargo, can you? 

THE WITNESS: Correct, 

MR. KLONSKY: May I rise to object, your Honor, 
because we have to refer to what cargo and what is in the 
way of cargo being discharged to determine whether lashings 
should be removed. 

I think the question is too general. 

Would you remove the lashings from cargo that 
is in the way of the draft? That is the way the question 


should be worded. 
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2 THE COURT: ‘The only point is it just seems Ea : “ 

3 me perfectly obvious that you can't pull out of a hold 

4 cargo which is lashed down, that's all I am saying. 

5 MR. KLONSKY: But there was cargo that was not 

6 being removed at the time and the question is should that 

qT have been lashed. 

8 THE COURT: I didn’t ask abou€ that, I only 

e 9 asked about cargo being removed. 

10 | MR. KLONSKY: 2 see. I’m sorry. 

Val THE COURT: You can't remove cargo, can you, Mr. 

12 Gomez, if it is lashed down? 

13 THE WITNESS; No. 

14 THE COURT: That is all. 

15 MR. KLONSKY: I withdraw my objection, your 

16 Honor. 

7 THE COURT: That is all right. 

18 | | Q This draft that was being removed when the 

19 | accident happened, where was that made up? 

20 A Forward offshore. 

21 Q Forward offshore. 

22 And who made that draft up, could you tell us that? 

23 A What do you mean by making up a draft? All you . 
do is put slings around it. 

25 Q Right. Would you call putting slings around 
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it making up a draft? 
A Yes. Four men down the hold. 
Q Pardon? 
The four men down the hold. 


And what kind of a sling was put around this 


Chain. 
Chain slings? 
Chain slings. 
And after the chain slings were put around 
draft, then what was done with the chain slings? 
A Nooked up to the Hoffman crane, the hook. 
Q To a hook? 
A Yes. 
Q And this hook was what, on a wire cable that 


ran to the boom of the crane? 


A Yes. 


Q After the chains were hooked up to the hook 
of the wire cable, what was done? 
A I gave him the signal to pick it up (indicating). | 
Q Let me ask you this: 
Before the chains were hooked onto the cable, 
had you give any signals to the crane operator? 


A No. Oh, to get him over there, yes. 
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[. In other words, you kad directed h-m to get his-- 

A To put the ball right over there. 

Q To get his hook down to where the draft was, is 
that correct? 

A Yes, to the middle of the draft, because 1£ you 
put it in the front the chain in the back ean't catch. 

Q So he was directed to swing his hook over to wher 
this draft was being made up? 

A Correct. 

Q And then after the chains were hooked onto the 


hook, then you ga ve a signal, is that correct? 


A After the men started to walk away. 


Q When you gave your signal, had the men walked 


away or were they just starting to walk away? 
A They was walking away. 
Q How far were they from the draft when you gave 
the signal? 
A I don't know. Maybe four foot around from where 
they was going. 
MR. KLONSKY: Say that again? 
MR. COHEN: I didn't hear the answer. 
THE COURT: Mr. Reporter. 
THE WITNESS: They was under the wing already. 


They was nearly under the wing. 
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THE COURT: Wait, Mr. Gomez. 

Would you read the answer. 

(Record read) 

THE COURT: Now go ahead. You wanted to add some- 
thing? 

MR. KLONSKY: He did add something, your Honor. 
i think the reporter has it. 

THE COURT: All ‘right. 

MR. KLONSKY: Could you read it to us, Sir. 

(Record read) 

THE COURT: Have you finished your answer? 

THE WITNESS: Yes, because by the time he starts 
booming up, it takes more time. They was under the wing. 

MR. KLONSKY: They were under the wing? 

Then after you gave your signal, I understand 


then was the draft raised. 


A Not right away, no. 


But did there come a time when it was picked up? 
A Yes, later. 
Q And after it was picked up, what do you say, it 
scraped along the beams that were stowed in the hatch? 
A Yes. 
Q And where were these beams that were stowed in 


the hatch? Were they in the square of the hatch? 
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A Yes. 

Q And you say they scraped along until it finally 
knocked one of those beams over? 

A The last one, yes. 

Q And that was the last one in this ievel pile, 
is that correct? 

A Correct. 

Q And that's the one that fell over? 

A Right. | 

Thank you. 

THE COUR: Mr. Cohen? 

MR. COHEN: Yes, your Honor. 
CROSS EXAMINATION 
BY MR. COHEN: 

Q Mr. Gomez, may I show you these seven photographs 
which have been marked Exhibit A for identification, and 
ask you whether any of them show the kind of crane that was 
involved in this case (handing). 

A You are asking which crane we used that day? 

Q No. I am asking whether any of these photographs 


are similar in type to the kind of crane that was being use 


that day. 
A I'd say yes. 


Q Which of the photographs show a crane that 
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The wheel? 

Yes. 

Runs through -- 

No. The wheel is attached to these-- 

That is what I wanted to get to. 

The wire runs through it. 

We will get to the wire in a moment. 

That wheel at the head of the boom rotates, 
does it not? 

A Yes. 

@) And part of the boom is furthest away, the part 
that in that sketch is in the upper part, that is called 
the head of the boom? 

A Yes. Over here (indicating). 

Q That boom can lower and raise itself, can it not? 

Yes, it depends what the operator wants. 
The operator sits in a cab somewhere-- 

A Yes. 

Q And he has levers there that allow him to either 
raise or lower the boom itself, is that correct? 

A COrrece. 

Q And he also has levers that allow him to move 


that boom from side to side, does he not? 
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Q Is there a cable that runs along that boom and 
over that head block or wheel and then runs down to which 
a hook is attached? 

A Yes. 

Q Would you be able to sketch in a cable that runs 
over that and down the wheel with a hook on it? 

A (Witness complies) 

Q Can you just draw a little hook at the end of 
the cable? 

A You have the ball first and then the hook. 

Okay, ball and hook. 
That cable at its other end is attached to 

a drum Of a winch of some sort on the crane, is 1t not? 

A Yes. 

Q Can you show us approximately where that would 
be located? 

A I think some of them is -- some of them is in 
the back, some -- they are different. 

Q But it is in the cab of the crane? 

A Yes, in the back of it. 

Q And the crane operator has controls inside the 


cab that allow him to raise and lower that hook while 


the boom remains stationary, is that right? 


A Yes. 
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we can all agree on it. 
THE COURT: I should think so. 
We will certainly preserve it through this after- 
noon ana tomorrow. 
MR. COHEN: Thank you. 
(Jury present) 
CROSS EXAMINATION CONTINUED 
BY MR. COHEN: 
Mr. Gomez, when you arrived at this ship on 
the morning of October 21, 1968, was the Hoffman crane 
already there? 
A I think we had to wait until they put it in place 
Q Tim sorry? 
A I think we had to wait awhile until they put it 
in place. 
Q You mean she came along a little bit after you? 
A I don't know when it was there, but you got to 
put it in place where they spot it for the ship. 


Q The ship was tied up at some pier? 


A Yes. 
Q When you arrived at the pier, was the Hoffman 


crane already there? 


A I don't remember. It must. be there, yes. 


Q And then the first thing that had to be done was 
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to put the crane in place for the work that it was to do? 

A Yes. 

Q And what did that involve doing? 

A Well -- they put it where they think they can 
work the best with it. 

Q When you say "they" you mean the people on the 
Hoffman crane? 

A The crane, yes. 

Q It had some personnel with it? 

A Yes. 

Q And this crane is on wheels and has a motor, 

it not, so it can drive up and down? 


A Yes. 


Q And they drove it alongside the hatch of the ship 


Yes. 


was it necessary to put the head of the boom in a particula 


location over the hatch? 


A What do you mean, before they set up? 
Before the work begins. 
I don't know. 


Do you know the term spotting the boom? 


But the crane is on the land, on the pier? 
A Yes. 
Q After it was alongside the hatch of the ship, 
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A Yes. 

Q What does that mean? 

A Well, when we rig up 1 know what it means. 

Q What does spotting the boom mean? 

A When we rig up the ship or this? 

Q The crane. 

A He puts it in the middle of the hatch to see if 
he -- see if he can come down far enough. 

Q What does that mean, see if he can come down 


far enough? 

A That's spotting the boom. 

Q When you say seeing if he can come down far enoug 
you mean seeing if the line will pay out to where the draft 
is? 

A No, the head over to where the stecl is. 

Q All right. 

The head of the boom has to be over where the 


draft is to be picked up? 


A Yes. 

Q Does it have to be in plumb? 

A Yes. 

Q Can you explain that’ to the jury, please, what 


that means and why it is necessary that it be in plumb? 


A Plumb is a straight line from the top of the boom 
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to where the load is, because they can't get it over there- 
if you don't put it in plumb, they can't hook it up because 
that ball is heavy, you can't drag it. 

Q So that the ball and the cargo hook have to come 


down squarely over the draft that is to be picked up? 


Q And that can only happen if the head of the boom 
is so maneuvered by the crane operator that it is over that 
spot, is that right? 

A 

.@) The crane operator from where he is sitting 
in that crane cannot see to the bottom of the hatch or the 
hold where the steel was, could he? 

A No. 

Q So you were there serving as his eyes, so to 
speak, is that right? 

A Right. 

Q The first draft that was to be picked up was 
on the offshore side of the ship? 

A Right. 

Q And by offshore we mean the side of the ship 
that is closest to the water? 

A No. 


Q We don't? 
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2 A Well, to the water, [ can’t say. 

3 (@) And by inshore, the opposite side, we mean 

4 the side of the ship that is next to the pier? 

5 A Right. 

6 Q Since the first draft to be picked up was on the 


~] 


offshore side,. where did you position yourself so that you 


8 would best be able to observe it? 
: 9 A I told you before, like, I was right in front 
10 of him. He was behind me. 
il Q By "he" being behind you, you mean the Hoffman 
12 crane operator? 
13 A The crane operator. 
x 14 | Q You are standing on the deck, you are not in the 
15 hold? 
16 | A No, I am standing on the deck. I am a little 
i 
7 ! higher on the deck there. 
18 Q The deck you are standing on, are you standing 
é 19 | on the inshore side or the offshore? 
: “4 20 A Inshore. 
é 21 Q So when you are standing on the inshore side, 
: 22 you have an unobstructed view diagonally down into the lowe 
ey 
{ 
24 A Right. 


23 | hold and you can see the offshoreside? 
| 6) What you cannot see too well is the inshore side 
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because you are standing on the deck that covers that, right? 
A Right. 
Q So you positioned yourself where you could see 
the draft that was to be picked up? 
A Yes. 
Q And you put yourself in a position there so that 


you were right in front of the Hoffman crane operator? 


A Right. 

Q So that he could observe your signals? 

A Right. 

Q Are there different signals generally used to 


top a boom in contrast to raising up a draft? 

A Yes. 

Q The first thing I would like you to explain 
to the jury is what the term "topping the boom" means? 

A It means that he was over the draft. The draft 
was over here. Now, when he tops the boom, he goes this 
way (indicating). 

Q In other words, that is a physical movement of th 
boom itself? 

A yes. 

Q So that on this diagram on the blackboard which 
we will make a copy of and mark, when the boom is topped, 


it means that it is physically, the metal object, is physically 
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moved back in that direction? 
A Right. 
Q Closer to an upright position, is that correct? 
Right. 


And that is what you mean by topping the boom. 


"And lowering the boom would be the reverse? 
A Yes. 
Q I would mean moving that metal boom so that it is 
down further away from the crane, is that right? 
A Yes. 
Q What is the signal which is given for a topping 
or a lowering of the boom itself? 


A When I want to lower the boom? I go like this 


(indicating). 

Q You are indicating your arm out with your thumb 
pointed down? 

A Right. 


Q And if you want to signal for a topping of the 


boom, what is the signal you would give? 

A (Indicating) 

Q You are indicating with your arm extended and 
your thumb up? 

A Lo can’t say. 


Q Is there a different signal gwen for lowering 
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2 | and raising the cargo hook? 2 
3 | A Yes. 
4 Q And what could you show us, please, is the 
5 signal for raising the cargo hook? 
6 A Waving the hand with the palm upward. 
g Q You are indicating your hand is outstretched 
8 and your palm upward and you are giving a come here effect 
9 with the fingers? 
10e | A Yes. 
11 Q What is the signal given for lowering the cargo 
12 hook? 
13 A (indicating) . 
i Q And you are indicating-- 
16 A Palm down. 
16 Q -- that the palm is down and you are making 
17 that wagging motion with your fingers? 
18 A Yes. 
19 Q When the cargo hook is raised or lowered pursuant 
20 to one of those signals that you are giving, the boom is 
21 eaopecce to remain stationary, 1s that right, unless you 
22 have signaled for it to move? 
‘ 23 A Unless I am telling him to top it. 
: 24 Q Absont ~- not absent. Withdraw that. 


If you don't give any signal for topping the 
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boom or lowering the boom, do you expect the boom to remain 
in position while the cargo hook is being raised or 
lowered pursuant to a signal of yours? 

A Yes. 

Q After the head of that boom was spotted in 
position so that it was plumb over that tirst draft to be 
discharged from the hatch, what did the longshoremen 


working down in the hold do? 


A After they hooked it up? 
Q Okay. Could you explain, first, how many men 


were down there working in the hold in addition to Mr. Lope3? 


A Three others. Four all together. 


Q Did they split up so that two of them were 


working on one end of the beasm in this draft and two other 
were working on the other end of the beams on the draft? 
A Yes. 


Q And can you explain to us, please, what they did 


to hook up? 
They slid the chain underneath. 
Q Each group of two men would slide a chain under- 
neath their respective ends? 
A Grab one side, the other guy grabs the other side, 


they get it underneath. 


Q Dealing with one end of the beams, one man would 
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grab ahold of a chain, the other man would grab the other 
side of the chain and put it underneath that end of the 
beam? 

A Yes. 

Q And then at the opposite end of the beam two 


other men were doing essentially the same thing with anothe 


Chain, 1S that righe? 
A Right, 
Q And then these two chains -- withdrawn. 
Each one of these chains would be passed through 
itself, through an eye of some sort? 
A Yes. 
Q So it can be tightened up, is that correct? 


A Yes. 


@) And that would happen at each end? 

A Yes. 

Q Then both ends of those chains would be attached 
to the cargo hook, would they? 

A Right. 

Q So that when the hook was then told to be 
brought up, you would have one chain extending out here, 
ancther chain extending diagonally in that direction, both 
of which bind opposite ends of the beam and because of 


the weight of the beam the chains would draw tight? 
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Correct. 


And is that the way the operation essentially 


Yes, mostly, 

With this partictlar first draft, did you see 
the men put the chains underneath both ends of the beams 
in the draft? 

A Did I see them? No. 

Q You weren't watching that? 

A No. 

Q Did you see after the chains were around the 
beams in the draft and put onto the carqo hook? 


A Yes. 


Q Up to that point, the crane had not been used 


in any way to move the beams, had it? 
A No. 


Q How were the men able to get the chains underneat 


the ends of these beams? 
A There was a piece of dunnage underneath. 
Q So there was dunnage underneath the beams? 
Only on that draft. 
We are talking about that draft. 


There was wood underneath those beams, is that 
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A Right. 


i QO And because there was wood underneath those beams 


that separated those beams from the beams underneath it, 
the men were just able to slide the chain underneath the 
ends, is that correct? 

A COrrecc. | 

THE ecore aad Tell me, when this draft was made up, 
the beams were lying in the square of the hatch? 

THE WITNESS: It was up against the -- what do 
vou-call if? 

THE COURT: Were they underneath the open hatch? 

THE WITNESS: Yes. 

Well, a little ander. Not that much. 

THE COURT: What I am trying to understand is, 
if these heavy beams are not under the open hatch when the 
ship arrived, how do they move such heavy cargo to the open 
area of the hatch so that it can be picked up? 

THE WITNESS: Well, if you have deep wings~-- but 
this was -- you can say practically none. 

If they have deep wings, they put one chain on 
it and then you drag it out on one chain. 

THE COURT: You drag it until it gets under the 


open hatch? 


THE WITNESS: Yes. 
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A Right. 

Q And what is generally referred to as a wing 
area is that portion in the hold which is not immediately 
below the hatch opening but may be on one side or the other 
side of it covered over by the deck above? 

A Yes. 

Q That is the wing area? 

A Yes. 

Q In this ship in the number 1 hatch in the area 
where this draft was being made, is it your testimony -- 
you tell us yes or no =" that because of the curvature 
of the ship from the bow there was no wing area in this 
particular place? 

A Practically none. 

Q After the men working in the hold hooked the 
chains onto the cargo hook, it was then your turn to do 
something next, is that right? 

A Yes. 

Q And that was to give whatever signals had to be 
given to the crane operator? 

A yes. 

Q What I would like you to do with me, if you would, 


is to my knowledge that this jury rail represents the 


waters edge and that these folks sitting in the jury box 
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2 are on the pier so that this is the pier. Okay? : 
5 I would like you to imagine that the front of 

4 the ship faced up toward the area where his Honor sits so 


a 


that the port side of the ship would be next to the pier 


6 as in this case. Right? 
7 Can you get yourself oriented? 
8 A That is the pier? 
Q Yes. The jury box is the pier. 
10 A That is the pier, this is the ship? 
11 Q This is the pier. The ship is in the waer over 
12 here. The bow of the ship is up toward his Honor, so the 
13 port side of the ship is next to the pier. Right? 


Are you with me? I want you to get yourself 


15 oriented so you can understand it. 

16 A Why don't you do it the way like he was behind 
W7 me. You are putting everything on the opposite way. 

18 Q No. He will be behind you. He will ke on the 
19 left hand. 

20 The ship was port side to the pier, wasn't it? 
Zi A Yes. 

22 Q And that would mean that if this is the pier, 
23 the front of the ship would be up toward where his Honor 
2A is sitting? 

25 A Why don't you do it my way? Put the crane behind 
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ys me . 
3 Q Tt will be. 
4 A No, it won't be if I am sitting here. 
5 Q You don't have to sit in the witness chair if 
6 | you will just orient yourself with me for a moment. Okay? 
7 Try to follow me. 
8 A I will do it there. 
‘ 9 MR. COHEN: May he, your Honor? 
10 THE COURT: Yes. 
11 Q Okay. 
12 Now, this is the pier over here. The crane 
13 is on that vier. 
14 A Right. 
15 Q The bow of the ship is up where the judge is 
16 sitting. 
7 A Yes. 
18 Q So this is the port side of the ship next to the 
19 pier and that is the inshore side. 
20 A Yes. 
21 Q The starboard or the offshore side is some distanc 
22 over that way (indicating). 


THE COURT: Speak up, Mr. Gomez, so that the 


23 A Yes. 
| reporter can hear you, because we have to record this. 
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You are ona deck above lcoking down diagonally 
across into the offshore side of the lower hold? 

A Yes. 
Q The crane operator is now behind you? 
A Yes. 
Q All riont. 

What kind of a signal did you give the crane 


operator when you saw that the men in the hold had put 


the chains onto the cargo hook? 


A (Indicating) 

MR. COHEN: Indicating, if I may describe it 
for the record, your Honor, his right hand is outstretched 
with his palm up waving his finger in a come hither. 

THE COURT: Meaning leave the boom of the crane 
in place and raise the cable? 

THE WITNESS: Yes. 

THE COURT: With the cable hook? 

THE WITNESS: Yes. 

THE COURT: Right? 

THs WITNESS: Yes. 

And is that the only signal you gave him? 

A Yes. 
Q You gave him no signal to move the boom of his 


crane? 
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No. 


A 


Q Did he notwithstanding your signal move 


boom of his crane? 


| A What do you mean by that? 


an 


6 Q Did he move the boom of his crane? 

7 A I can't say. He topped it. 

8 Q He topped it? 

9 A Yes. 

10 Q So that he moved the boom further up toward 

11 the horizontal? 

12 A I can't say, topped. 

13 Q When the boom, which was. behind you -- 

14 the base of the boom -- is that correct? The base of the 


boom was behind you? 


16 A What do you mean, after he topped it all the way 


No, no, no. 


Yes, yes. 
The crane is behind you? 


Yes. 


A 


22 @) And when the angle of the boom is brought further 


23 up to the horizontal, does that have the effect of causing 


2A the draft suspended «1 that hook moving from the offshore 
side over to the inshore side? 
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A 


KLONSKY: You mean higher up in the vertical? 


COURT: Yes. 
vertical. 


COHEN: Whereever. I said -- 


| 
said toward the horizontal. You mean the | 
| 
KLONSKY: May we have that question read agains 


COHEN: I think I made that mistake several 


THE COURT: No, I think once. 


Wait, wait, let's have it read back. 

Mr. Reporter, would you read back beginning 
with Mr. Cohen's question in which he used the word 
"horizontal. * 

(Record read) 


THE COURT: I think we all agree that you meant 


MR. COHEN: Yes. And I was indicating vertical 
with my pen. 
THE COURT: I think we all understand, 
Q I want to make sure you undersrand. 


A Yes. As he tops it. 


to say vertical instead of horizontal. 


Q As he tops it, which is getting the boom further 


to the vertical, does that have the effect of causing whatever 
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is on the cargo hook of moving from that offshore side over 
to the inshore side? 

A Yes. 

Q And is that what caused the draft of beams in 
this case to move from the offshore side where it had been 
hooked up over to the inshore side where it struck the othe 
beam? 

A Yes. 

Q I think you can rush to the witness chair now. 

THE COURT: And I take it that when the crane 
operator topped the boom as you just described it, that was 
without any signal by you to do so? 

THE WITNESS: Yes. 


THE COURT: Is that right? 


os 
THE WITNESS: Yes.” 4 
CPt 

Q Were you in a position to actually yourself 


see the injury to Mr. Lopez? 


A The injury? 

Q Yes. 

A No 

(@) So you didn't actually see him get hurt at the 


moment he got hurt? 
No. They hollered. 


Because he got hurt on the inshore side, which 


6 


20 
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would be underneath the deck on which you were standing? 


nN I could see them, though. 

Q You could see them? 

A Yes. 

Q And what could you see? 

A I seen Benny on the floor with the beam on his 


leg and them hollering at me. 
Q Let me make it clear to you. 


At the time that Mr. Lopez or Benny, as you call 


him, got hurt, was he in the open square of the hatch or 
was he underneath some covered over deck area on the in- 
shore side? 

A Underneath. 


Q If he was underneath that inshore deck area, how 


could you, from where you were standing up above on the 


deck on the inshore side, see him? 
A He was not all the way inshore, he was midship 


inshore. 


Q What does that mean, midship inshore? 


A Midship is the center of the ship. 


Q That is the line -~ 


A Inshore is you got to go all the way to the side 


if you are saying inshore is all the way in. 
You draw a line in the middle of the hatch and 


one is offshore and one is inshore, but you can still see 


ry 
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y) inshore. 
3 ae: Is it’ correct or fair to say, then, that Mr. 
4 Lopez was, at the time of the accident, in some place 


5 that was still in the open square of the hatch? 

6 A No, he was not in the open square. 

i Q He was not? 

8 Was he underneath some part of the wing on the 
9 inshore side? 


10 A Yes, aft. 


ll Q The after wing? 
2 A ves. 
age?” 


13 Q And where were you standing, on the forward or 


14 after end? 

15 A Forward. 

16 Q I see. So is it your testimony that from where 
17 you were standing forward on the inshore side, you could 


ie 


18 | see slightly underneath that after inshore wing? 


20 Q I see. Okay. 

yA MR. KLONSKY: I don't think the word “slightly” 

22 has any place in that question. 

23 MR. COHEN: I will take it out and ask the 
question over again. 


25 Q From where you were standing on the forward inshore 
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9 side, were you able to see underneath the after inshore wing? | 

3 A Yes. 

4 | The after part, yes. Not all of the inshore wing 
a 5 no. 

6 a) Just the after part? 

. A Past the stanchion where they were standing, 

S the partition. 

9 That is nearly the middle of the ship. That was |  $#$—@ 

10 only five, six, seven beams. t don't know. 

il Q That was the after part where that hatch widens 

12 out, is that correct? 

13 || A Yes. 

14 Q I think I understand it. 

15 Let me ask you once again. 

16 Did you actually witness Mr. Lopez at the moment 

17 he got hurt? 

18 A See the beam go on him? 

19 | Q Yes. 

1” A No. 

21 Ti COURT: Tell me, when the crane operator 

22 topped the boom, as you said, and caused the cable to move 

PS closer inshore, did he also raise the cable hook? 


A Yes. 


25 THE COURT: He did both operations? 
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THE WITNESS: You could do two, both at the same . 


is) 


3 time. 
4 THE COURT: I know. 
5 And, in fact, he did both at this time? 
6 THE WITNESS: Yes. 
q THE COURT: So he was raising the boom toward the 
8 vertical and also raising the cable hook with the draft 
9 on it? 
10 THE WITNESS: Yes. But usually they do one ata 
ll time, I think. I'm only guessing. 
12 THE COURT: But in this instance, whether at the 
B same time or one at a time, he did both? 
14 THE WITNESS: Yes. 

. 

THE COURT: Am I correct: 


THE WLINESS: Yes. 


17 TUE COURT: All right. 
18 Q How far away from where that draft was picked 
on the offshore side was the place where you later saw 


Mr. Lopez hurt? How many feet? 


21 A I don't know how many feet. 


22 Q Can you approximate it for us? 
23 A It is only a guess. 
2A Q You were there. Can you give us your best approxi- 


mation? 
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2 A From where the draft landed inshore? : 
3 Q Let me get it. 
4 The draft was picked up at some point on the 
5) offshore side? 
6 Yes. 
1 Did you see that draft drag across the evenly 
8 stowed cargo as you testified to Mr. Cichanowicz? 
9 A Ves, yes. 
10 Q And how far across that evenly stowed cargo 
ll did you see the draft move inshore? 
12 A What do you mean how far across? It kept coming 
13 in inshore. What do you mean how far inshore? 
14 @) How big was the movement? How many feet, : 
15 approximately? 
16 Was it as wide as this courtroom, more or less? 
| You know, as best you can remember it. 
i8 A I can't say, around as wide as this courtroom. 
19 MR. KLONSKY: What can we say this is? About 35 
20 feet? 
21 MR. COHEN: Some courtrooms, your Honor, we have 
22 the measurements. 
i 23 THE COURT: I don't know whether we have here 
2A or nok. : 
25 Do we, Mr. Clerk? 
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THE CLERK: It is usually in the drawer and it 
isn’t here. 
THE COURT: We don't have it. 
MR. COHEN: These are nine-inch tiles. 
THE CLERK: It is 52 by 25. 
MR. KLONSKY: So this would be 25 feet. 
NHE COURT: It is 25 feet from wall to wall. 
A I'm only guessing. 
oO tT don't want you to guess, but I want you to 
give us -- 
A You said approximately. 
Q That's right. Okay. 


You saw Mr. Lopez lying at some point on the 


inshore side, is that correct? 

A Yes. 

Q Can you tell me approximately how far it was 
that you saw him lying from the place where that draft 
had been picked up on the offshore side? 

A How far? 


Q Yes. Approximately. 


A I didn't bring my ruler with me. 


From where they hooked up the draft? I'd say 


30, 35 feet. 


Q Did you see a beam next to Mr. Lopez? 
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| 
2 | A Yes. 
8 | Q And was the draft anywhere in the area of Mr. 
4 | Lopez? 
5 A No. 
6 @) Where was the draft? 
q A It was forward, the draft. 
8 Q As that ee came moving across inshore scraping 
9 over the evenly stowed cargo, did you give any further 
10 |) signal to the crane operator to stop or let go or do some- 
1} thing? 
12 A No. 
1 Q How long did it take, approximately, for that 
iM entire incident to occur, the draft to swing across that io, 
way? 
15 seconds. I don't know. 
How many seconds did you say? 
THE WITNESS: IS. 


15 seconds. 


MR. KLONSKY: 


20 Q And who gave any signal, if anybody did, to the 


crane operator to stop the movement completely? 


did, 


A I 
Q When did you do that? 


When there was hollering after the beam fell. 


MR. COHEN: I have no further questions. 
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2 Tile COURT+ All right, Mr. Blanc. 
3 | CROSS EXAMINATION 
at BY MR. BLANC: 
5 Q What happened after you gave the first signal 
6 to the crane Operator to vaise the draft? 
7 A He took the strain out of the chains. 
8 | Q Will you tell the court and jury what that means? 
9 | A He went up. 
10 Q And when he went up, what happened to the chains 
il and the cable? Did they get tight? 
12 A Right. 
13 Q And after he did that, what happened next? 
4 A He started to top the boom. , 
15 Q Where were you standing when he started to top 
16 the boom? 
17 A in front of him. 
18 Q Did you give him any signal to top the boom? 
19 A No. 
20 Q Did you give him any signal to stop, not top 
21 the boom? 
22 A No. 


Where were you looking at the time he topped the 


At the draft. 
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And the draft came up first off the other cargo? 
Nc. 
What did it do after he topped? 

A Started dragging inshore. 

Q When it started dragging inshore that 25-foot 
distance, that beam was dragging across cargo, is that 
Fight? 

A Right. 

MR. KLONSKY: Beams, Mr. Blanc. 

Q When the draft was dragging across the beams, 
did you then signal the crane operator to stop? 

A No. 

Q And you watched it for 15 seconds drag across 
the cargo, is that right? 

A Approximately. I don't know how much time. 

Q Whatever the approximate time was and during that 


entire time, you gave the crane operator no signal? 


A No. A 
Pee 
Q From where you were standing, could you see 
the four longshoremen as they moved toward the after 
inshore wing? 
A Yes. 


Where did they get to? 


What do you mean where did they get to? 
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2 ; Q 

a the draft of beams, did they get 
eT on the inshore side? 


Before the crane started to drag the bean, 


back under the after wing 


statement in this case 


Jobs Olendorf at Port 


the date of that statement 


suggest _— you ask if 


5 A Yes. 

6 Q ee four of them? 

7 A J don’t Know. 

8 Q Do you remember giving a 

9 On October 21, 1968, on board MS 

16 Newark, New Jersey? 

11 A Yes. 

12 18) Do you remember-- 

13 MR. KLOUSKY: What is 

14 Mr. Blanc? 

i5 MR. BLACN: October 21,. 1968. 

16 Q Is this a copy of the statement which you gave 
i7 on the ship on that date (handing)? 

18 A 60 foot? 

19 | Q The question is whether this is a copy of the 
20 | statement which you gave on that date? 

21 MR. KLONSKY: Might I 

22 that is his signature on the statement? 

23 Q Is that your signature 


en the first page? 


A Yes. 


| ae neneliial Rabid eset lenthinthhe mannan DISTRICT COURT REPORTERS, US. COURTHOUSE 


on the side of the stateme 


xX 


a 


104a ia 


gth 74 Gomez-cross 
Q Are those your initials on two places? 
A Yes. 
Q And does your signature also appear at the 


bottom of the second page? 
A Yes. 
Q And do your initials appear opposite the third 
line on the second page? 
A Yes. 
MR. BLANC: I offer that as Hoffman's 
Exhibit for identification. 
(Defendant Hoffman Exhibit A was marked for 
identification.) 
MR. BLANC: I now offer it into evidence. 
MR. KLONSKY: Do you have a copy to give them, too? 
MR. BLANC: Yes. 
(Pause) 
THE COURT? Any objection? 
MR. COHEN: I am reading Mr. Cichanowicz' copy, 


your Honor. it is a little difficult. May I have just 


another moment? 
(Pause) 
MR. KLONSKY: No objection, your Honor. 
MR. COHEN: I have no objection. 


THE COURT:. All right. Without objection, it 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


105a 214 


1 qth 75 Gomez-cross 
2 will be received. Mark it. : 
3 (Defendant Hoffman Exhibit A was received in 
xX 4 evidence.) 
5 Q Do you recall saying in the statement which 
6 you gave aboard the ship on the date of the accident 
7 "Chain slings with metal rings at both ends were being 
8 used. "? 
9 A Yes. 
10 Q "The slings were placed under the draft." 
Il | A Yes. 
12 Q "I gave signals to the crane operator to pick 
13 up.” 
4 

4 jj Do you remember that? 

A Yes. 
16 Q "The crane operator kept picking up the crane's 

boom in order to pick it up.” 
18 A Yes. 
19 Q And when you said "it" there, you meant in 
erder to pick up the cargo, is that right? 
A Yes. 


Q "Then he was trying to pick it up and one end swun 
around across the deck on top of other’steel beams." 


Did you make that statement at that time? 


Ss © & FE 


A Yes. Well, one end comes toward the other end, 
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Which one I don't know. 

Q "As this happened, it struck another beam which 
was stowed and knocked it over to one side." 

A 

Q Do you recall making that statement? 

A Yes. 

THE COURT: Of course, the deck you are talking 

about there is the deck in the hold, isn't it, not the 


deck on which you were standing? 


THE WITNESS: No. 
Q When the draft of stee’ beams struck the other 
beam, were the other men standing in one of the corners of 


wing at the after inshore side of number 1 hold? 


A Yes. 
Q And was Lopez standing in a different place? 


No. He was under the wing. 


Was he standing at some distance from the other man? 


H 


A I don't know. 


Q Were the other men further into the corner of the 
after inshore wing? 
A I don't know. 


Do you remember stating -- 


It just seemed as though they were all under there. 


Do you remember stating on October 21, 1968, “if 
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Lopez was away from the beam as seme of the other men : 
were in one of the corners, this would not have happened." | 
A You mean the last beam? 
Q Do you remember making that statement? 
A He was neay the last beam, that's why the beam 


fell on him. 


Q Do you remember making this statement: 


. 


"If Lopez was away from the beam as some of 
the other men were in one of the corners, this would not 
have happened."? 

MR. KLONSKY: Your Honor, I rise to object 


in that it is not inconsistent with the testimony. 


THE COURT: That does not make any difference. 
All he is asking him is does he remember making the statement. 
a 
Do you remember making that statement? : 


THE WITNESS: Yes. He was closer to the beam, 


. 


that's why he got hurt. 


THE COURT: He says he does remember making the 


i 
statement. 
MR. KLONSKY: tt had to be, 
QO And do you als» remember making this statement: 


"The beams were stored fore and aft and the stow 


was in good order."? 


A Yes. I put everything down that I said. 
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MR. BLANC: That's all I have, your Honor. 
THE COURT: Mr. Klonsky, anything else? 
MR. KLONSKY: I just have a few questions, 
your Honor. 
REDIRECT EXAMINATION 
BY MR. KLONSKY: 


Q Mr. Gomez, what is the signal that you give to 


stop the movement of the crane? 


A Stop the hand (indicating). 
Did you at any time give that signal? 
Q When you observed the draft being taken in by 


the crane, was this after the men had gone to the after 


part of the ship? 
A Yes. 
Q And as far as you knew at that time, were the 
men safetly located at that time? 
MR. CICHANOWICZ: I object to that as leading, 
your Honor. 


MR. BLANC: I object to the question. 


MR. KLONSKY: As far as he knew, your Honor. 
MR. BLANC: He is using the word safely. 
COURT: I didn't realize you used that ex- 


pression. 
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recross 
2 I sustain the obiection as to form, 
3 Q Were all the men in the after part of the ship A 
4 at the time you gave your signal? 
5 A Yes. They was out of the way. 
smareerogur 
6 ; Q Now, the beam that you spoke of that toppled 
7 over on the plaintiff, that was not any of the beams that 
8 | was in the draft, was it? 
9 A No. 
10 Q That was separate and apart from the draft? 
: ul A Right. 
12 Q And this beam that toppled over,was it secured 
13 in any way? 
14 A | 
15 MR. KLONSKY: That's all. 
16 THE COURT: Mr. Cichanowicz. 
THE WITNESS: Yes. 
RECROSS EXAMINATION 
BY MR. CICHANOWIC?: 
Q Did you see this beam which you say was not 


secure before the accident happened? 


Before? 


A 
Q Yes. Did you see it before the accident happened? 
A There was no lashings down there. I didn't see 


no chocks. 
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there were no chocks there? 
A I didn't look at no particular beams. 
You didn't look at any particular beams? 


No. I just looked dovn the hold to see if it is 


Everything was level, right? 
Yes. After that beam then there were no steel 
inshore. 

Q In other words, that was the last beam in a layer 
of level beams, right? 

A Correct. 

Q That is the one that you say was knocked over? 

A Correct. 

Q And you stood there and watfhed this draft being 
dragged over some 35 feet, is that correct, without giving 
any signals? 

A yes. | 

Q Thank you. 

RECROSS EXAMINATION 
BY MR. COHEN: 

Q How far away from the level of the beams were 
you standing? 

A How far? 


Here we go again. I don't know. 
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2 Q Was it immediately after the accident happened 


that they told you that or was it just recently that 
somebody told you that? 


5 8 I don't know. I just found out that it was under 


there. Not lately. I don't know when. 


7 Q All right, thank you. 
¢ 8 THE COURT: Mr. Blanc? 
9 RECROSS EXAMINATION 

10 BY MR. BLANC: 


of you whether you saw any bracing. 
Will you tell us what bracing is? 

A Yes. Well, wherever there is a space, they 
put a two by four in there and they make it secure. 

Q How do they make = secure? 

A Probably by hitting it with a sledge hammer. The 
put it to the size -- they measvre the size of the hoie 
from beam to beam and then they cut it with an angle on it 


and they put it in there and they hit it in with a sledge 


to make it tight. 


Q Did you see any two by four bracing in that hold | 
i 


before the first draft went out that morning? 


A No. 


Q Did you see any beam in that hold secured krace 


hg 1k | Q You mentioned bracing or the question was asked 


| 1iza 22h 


you may be excused. 


(Witness excused) 
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2 with four by four timber? - 
3 A No. They might have been below, but I can't see .. 
4 below. em 
5 Q That you could see on the surface. Y 
6 A Yes. Le : 
1 Q Was there any beam braced with four by four | 

| 
8 timber? 7 Sad 
9 A Not that I know of. | | a. 
10 MR. BLANC: That is all. | on 
ll THE COURT: Mr. Klonsky? 
12 MR. KLONSKY: I have nothing, your Honor. e 
13 THE COURT: All right. Thank you, Mr. Gomez | 
14 


THE COURT: Now we will take our luncheon recess. 


Madam forelady and ladies and gentlemen of the 


jury, you may be excused for lunch until 2 o'clock. 


Thank you. 


(Luncheon recess.) 
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f (Tn open court; jJurynt present.) 


THE COURT: I understnad we are short a juror, 
but this may be an appropriate time for me to ask, why do we 
have a jury in this case? 

MR. KLONSKY: Diversity of citizenship. 

THE COURT: We finrzlly guessed that and that 
is probably why yaoididn't sue Hoffman. 

MR. KLONSKY: That is right. 

THE COURT: All right. 

In other words, if you didn't have diversity 
of citizenship, you would be in admiralty and you won't 
be entitled to a jury? 

MR. KLONSKY: That is right. 

THE COURT: But you have this savings to 
sue clause. 

MR. KLONSKY: He can onlyhe sued in state 
court in Jersey. But there is something that recently cam 
down, though, Judge, which is a supplement on the Wasser 
case which says any time you can make a motion to bring 
a direct suit against the party, and let me see if I can 


find that for you. 
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I am satisfied that you are right, because you 
allege diversity of citizenship and there is. 

MR. KLONSKY: TF YF brought in Hoffman, that wo 
defeat diversity. 

THE COURT: Of course. 

Itwon't defeat your action, it would defeat 
your riche to 4 jury. 

MR. KLONSEKY: “That is right. 

Are you famililar with the Wasser case, 
Judqe? That came out of our circuit. 


Plaintiff in diversity jurisdiction case 


may implead a third-party defendant. 


That just came out in the January 27,1976 
issue of Law Week. 

This is the Wasser decision that comes from 
our circuit (handing). 

MR. CICHANOWICZ: Is that the Wasser case? 

MR. KLONSKY: It is about the Wasser case or 
Wasser principle. 

MR. COHEN: Without losing your diversity 
jurisdiction? 

MR. KLONSKY: Yes. 


MR. COHEN: What is the name of this case? 
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“4 2 MR. KLONSKY: I think it is a little more than : 
3 | that, I got a letter from somebody. I thought he had the 
| 
4 || same figure that I had. I will hold it in abeyance, your 
5 | Honor, until I find that letter. 
6 THE COURT: All right. 
‘ 7 Then this figure is not agreed upon, is that 
. right? 
9 MR. KLONSKY: No, it is not. 
‘ 10 THE COURT: All right. 
i MR. KLONSKY: Might I note for the court, for the 
v benefit of the jury, that these moneys have to be repaid by 
13 


the plaintiff? 


THE COURT: Yes, all right. 


ro" 
oe 


MR.COHEN: That is not true under all circum- 
stances. That is not Gorrect. 


THE COURT: All right. Then the jury will 


— ms _ _ 
Go ~_ top) an 
CE ee be See 
= 4 


disregard this colloquy and I will tell the jury what the 
situation is in my instructions. 

MR. KLONSKY: Thank you, your Honor. 
DIRECT EXAMINATION 


BY MR. KLONSKY: 


a 
= & & 
ee eee 


Q Mr. Lopez, are you the plaintiff in this « 


case? 


on & & S&S 


: A Yes, sir. ; 
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gtbr 5 Lopez-direct 
with IT0? 
A I don't remember exactly, sir. 
Q Were you a permanent member of a gang with ITO on 
the day of your accident? 
A Yes, sir. 
Q Before October 21, 1968, did you have any trouble 
with your left leg? 
A No, sir. 
Q Were you able to climb and go into holds and 
push cargo? 
A Yes, sir. Yes, sir. 
pore 
{ Q There came a time when you had an accident aboard 
a ship? 
A Yes, sir. 
Q What was the name of that ship, do you know? 
I can't think -- I can't pronounce the name? 
You can't pronounce the name? 
No, sir. 
Would the Jobst Olendorff refresh your memory? 
Yes, sir. } 
Who was the foreman or hatch boss of your gang? 
Mr, Joe Bars. 
Joe Bars, ®-a-r-s? 


Yes, sir. 


41'7a A) 


A I don't know how long it was, but I said 25 feet 


I don't know for sure. 


or over. 


| gtbr 6 Lopez~-direct 
A . Q And were you aboard this ship to discharge ’ 
: | steel cargo? 
‘ : A Yes, sir. 
5 P ; 
Q And what was your job on this particular 
6 ; 
| function? 
7 
| A Holdman. 
8 | 
Q Holdman? 
9 
| A Yes, sir. 
10 | : : 
Q What time did you come to work that day? 
s A 8 o'clock. 
12 | 
Q And about what time did the accident happen? 
13 
- A I say between 8 o'clock and 8:20. 
14 
| (@) Was this the first draft that was being dis- 
* { 
15 
| charged? 
16 ; 
A Yes, sir. 
, 17 : 
ge Q Could you tell us how many pieces of steel were 
ae in this draft, this first draft? 
\ 
be | A I don't know exactly how many pieces, sir. 
- | Q Were you one of the four men who put chains aroun 
21 
the draft? 
22 
A Yes. 
93 ) 
Q Do you know how long the beams were? 
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Lopez-cross 
Tell me if I understand you correctly. 
This end was what, oppostie the square of the hat¢h 
or was it way up forward? 
A This was -- 
Q The place where you were standing was the° 
square of the hatch, right -~- 
A Offshore by the center of the hatch. 
.@) About where were you? Were you about the middle 


of the square of the hatch? 


A The hatch, yes, offshore. 


Q After you put the chain on, did you then help to 


hook up the chain to the hook of the crane? 
A Yes, sir. 
Q And after you did that, what did you do? 
A I walk across the ship to inshore in the 
back side the ship. 


Q In other words, you walked across -- what did you 


Top of the steel. 


Was this steel even and level where you walked 


In the square is even. 
Q The steel in the square of the hatch was level, 


is that correct? 


to 


™ bi ‘ v 
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gtbr 26 Lopez-cross 
A Yes, sir. 
(@) And where this draft was, that was a little 


higher than the square of thelmtch, is that right? 

A Yes, sir. 

Q And did yaihave some cargo on the inshore side 
that was a little bit higher than the square of the hatch? 

A Yes, sir. nbout in the square, sir. 

Q So that the square was level, was stowed level, 
is that right? 

A The square, yes, ©3.'. 

Q And then on each side under the wings the, ad 
a little more cargo a little higher than it was in the 


square, is that right? 


A No exactly in the side. About a foot to the 
side. 

Q Yes. But it was in the wing, right? 

A Well, not too much wing in there, sir. About 


a foot the side of the ship you had three beams on top the 


steel. 

Q That was on each side of the square of the 
hatch? 

A Yes, sir. 

Q While you were down there, Mr. Lopez, before 


your accident occurred, besides the three other longshoremen 
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gqtbr 27 : Lopez-cross 
| who were makim up the draft, did you see anybody else in 
hatch? 


Yes, sir. 


And do you knvw who he was? 


I don't know, sir. 
What was he doing? 


He look the steel. He check the steel. 


He was around inspecting the steel? 


A Yes, sir. 

Q And was he there -~- this was before you started 
to hook up, is that correct? j 

A Yes, sir. 

Q Thank son, 
CROSS EXAMINATION 
BY MR. COHEN: 

Q Mr. Lopez, { am going to ask you a few questions. | 


If you don't understand my questions, would you please let 


me know and I will try to rephrase it. 


A Okay, sir. 


Q It is important we understand each other. 
Allright? 
From the point where the draft was made up to the 
point where your accident happened, approximately what was that 


distance? 
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Lopez-cross_ 


MR. COHEN: Yes. I am sorry. 
THE COURT: Mr. Blanc. 

CROSS EXAMINATION 

BY MR. BLANC: 

Q Did any of the four longshoremen, including your- 
self, who were in the hold where the beams were stowed and from 
which they were being discharged tell the gangwayman to 
signal the crane operator to raise the draft of beams 
after you had made it up? 

A No, sir. 

THE COURT: Mr. Blanc, who is the gangqwayman? 
I don't know that expressio.. 

MR. BLANC: The signalman and the ganqvayman 
are the same. 

THE COURT: The signalman? 

MR. BLANC: Yes. 

THE COURT: I take it thatwould be Gomez here? 

MR. BLACN: That is correct. 

* COURT: All right. I just don't know the 


word. 


| Q Is it correct that the signalman is supposed to 


signal for listing the draft after you get in the clear, 
you and the other three longshoremen? 


! 
A I think so, sir. 
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COURT: I beg your pardon, what did you 


THE WITNESS: I said yes, sir. 
THE COURT: You think so? 


THE WITNESS: I think so. 


THE COURT: He is to wait until you and the 


othersget in the clear before he gives the signal? 
THE WITNESS: Yes, Sir. 
THE COURT: All right. 

Q At the time of your accident, did the draft 
start to rise before you got in the clear? 

A When you hook them up the draft, Sir, © no 
here any more draft to me turn around in the wing. When 
I turn around in the wing, that is when the beam took me 
down. By that time I see the draft on top the beam. 

Q You don't know whether that draft started to rise 
before you got to where you were struck? 

A No, sir. 

Q And the longshoremen who worked with you in 
putting the chain on the after end of the beam, did he walk 
with you, also? 

A I think so. I no know too sure.” 

Q And is it correct thatyou walked about 25 feet 


before you were struck? 
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gtbr 31 Lopez-cross 
A Or over. 
Q Over that? 
I think so. I don't know how wide the hatch 
don't know how wide the hatch is. 


About how many steps did you take? 


A Oh, I don't know, sir. 


Q Where did the men who put the chain on the forward 
end of the beam go after the chain was secured to the hook 
at the end of the fall from the crane? 

A T think it ¢o to the back of the ship, too, sir. 

Q And did they go to the offshore side or the 
partition? 

A I think offshore. 

Q So the two of you went offshore. 

Where did your partner go? Did he qo to the 

inshore side of the partition or did he go with the other 
two men to the offshore side? 

A He was with me inshore. 

@) And was he walking ahead of you at the time you 
were struck? 

A Yas, Sir. Yes,sir. 

A He was further into that forward --— I am Sorry -— 
inshore after end? 


A Yes, sir. 


i“ 
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MR. BLANC: That is all © have, your Honor. 
THE COURT: Mr. Klonsky? 
MR. KLONSKY: I don't have any questions. 


THE COURT: All right. Thank you, Mr. Lopez. 


MR. KLONSKY: I call my next witness. 
For the sake of the record, your Honor, may we 


mark Exhibits 10-A and 10-B for identification in evidence. 


. (Witness excused.) 
| 
) 


THE COURT: Those were the more recent X-rays 
| from Dr. Grynbaum? 
MR. KLONSKY: That is right. 
THE COURT: Any objection? 
MR. CICHANOWICZ: No objection. 
THE COURT: All. right. Without objection they 
may be received. Mark them. 
(Plaintiff's Exhibits 10-A and 10-B, respectively 
were received in evidence.) 
JOHN SCERENS E S, called as a witness by the 
plaintiff, having been first duly sworn, testified 
as follows: 
DIRECT EXAMINATION 
BY MR. KONSKY: 
Q Mr. Scerenses, I just have a few questions 


to ask you. 
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Scerenses-direct 
Were you employed by ITO on October 21, 1968 as 
a longshoreman? 
A Yes. 
Q How long had you worked as a longshoremaun before 
that date? 
A How long? 
Four years. 
And are you now employed as a longshoreman? 
Yes. 
And by whom are you employed? 
A Lio. 
(@) On October 21, 1968, was the plaintiff one of 
youc gang? 
A Yes. 
Q Permanent member? 
A Yes. 
Q Was he a holdman? 
A Yes. 
Q On that date, did you report to work aboard a 
vessel to discharge steel? 
A Yes. 
About what time was that? 
You mean -- 


The time you reported to work. 
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Scerenses-direct 
A 8 o'clock in the morning. 
9) Did your gang have anything to do with raising 
the covers or removing lashings? 
A No. 
Q Were the covers off when you got there? 


A Yes. 


Q And what did you observe with respect to the lash 


ings and chockings of the cargo in that hatch? 
A Well, the steel wasn't lashed and it wasn't 
chocked. 
Do you know who removed the lashings ana the 
No. I guess the ship's crew. 
It wasn't your gang any way? 
No, sir. 
Did you work in the hold? 
Yes, yes. 
Did you work on the first draft? 
A Yes. 
Q And was Mr. Lopez your partner or partner of 
someone else? 
A He is my partner. 
Q There were two of you at one end of this draft 


and two on the other end, right? 
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aqtbr 35 
A 


Q 


plaintiff worked? 


NN 


Q 


A 


Q 


A 


Q 


from the offshore side? 


A 


Q 


A 


I don't recall exactly. 


Q 

A 

Q 
the draft? 

A 

QO 

A 


Q: 


with chain slings around? 


A 


Yes. - 
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Scerenses~direct 
Do you recall which end it was that you and the 


Which end? 
Yes. 


We worked the aft end. 


Right. 


And were you hooking up a draft of steel beams 


No, not exactly. 30 or 40 feet or something. 


You don't know exactly? 
No, Sir. 


Do you know how many pieces of steel you had in 


Yes. 
Do you recall how long these ‘reams were? 
How many pieces? 
Yes. 

No, I don't recall exactly. 


When the draft was made up, was it at both ends 


Yes. 
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Scerenses~direct 
How many “urns of the chain sling did you make 
at your end? 
A On my end? 
Q Yes. 
A One. 
Q How many turns were on the other end, the for- 
ward end? 
A I guess two. 
(@) Did this create a situation where the beams would 
go out at an angle? 
MR. CICHANOWICZ: Objection, your Honor. The 
questions are leading. I am sorry. 
THE COURT: I will permit it. Overruled. 
@) Sir, after you had put the chains on and put 


them onto the cargo hook of this boom that was over the 


area, where did you go? 

A I went back inshore under the wing. 

Q And where did the plaintiff go? 

A Toward the skin of the ship. He went the 
same way, the same way we walked. 

Q How distant were you from theplaintiff at the 
time you were struck? 

A Possibly two feet. 


What did you see happen? 
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A Well, I saw the steel beam strike his leg, 


pinned him to the floor. 

.@) Which steel beam? 

A The loose beam that wis sticking close” to under 
the coaming. 


Which coaming are you talking about, the after 


The coaming inshore. 

The inshore after coaming, is that right? 

7. : 

Was this where there was a divider? 

Yes, sir. 

MR. CICHANOWICZ: Your Honor, I object to this. 
I don't mind leading questions, but Mr. Klonsky is testifying 
and I think it is time that -- 

THE COURT: Yes, I think Mr. Klonsky ought to 
avoid asking leading questions. 

MR. KLONSKY: All right. 

Q What was the construction of the after end 
wings? What was there as far as construction is concerned? 
What did it look like? 
A They had a partition sticking out in the middle 

of the -- from the rear end of the ship sticking out probably 


ten, twelve feet. 
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Scerenses-direct 


ye a) And did this go into the square or did it stop 
3 | yusc before the square? 

4 | A It stopped just before it got into the square. 
5 | 9) And on which side of this partition were you? 
6 | A I was in the back. 

7 9) Was it inshore or offshore back? 


A Yes, sir. 


8 A Inshore. 

9 Q Was the plaintiff with you at that time? 

10 A Yes, sir. 

11 Q And what did you see with respect to the move- 
| ment of the draft? - 
| A I didn't see the draft too good. When I looked 

. 14 | up I saw the steel beam topple over. 

15 | @) You actually saw it topple over? 

| 


Q Did you see what caused it to topple over? 


No, Sir. 


Did you see it stricken by the draft of the - 
MR. COHEN: He said he didn't see what caused 
anything, your Honor. 
Q Now, Sir, before you made up this draft, were 


MR. KLONSKY: All right. 


any tag lines provided? 
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gtbr 40 Scerenses-cross 
CROSS EXAMINATION 
BY MR. CICHANOWICZ: 


| Q In order to remove cargo from a hatch that has 


been lashed, do the lashing have to be removed? 


A Yes, sir. 


Q And that is usually done by the ship's crew 


before the longshoremen go on board the ship to work, is 


that right? 

A Sometimes. 

(@) Yes. But, I mean, in other words, when you come 
on board, you expect the ship to he ready for you to dis- 
charge cargo, is that correct? 


A Well, yes. But don't expect to have all the 


lashings off. 

Q But you can't remove cargo unless the lashings ar 
off, ia that rignt? 

A You remove just enough to take the draft off 
so the steel would be secure. 

Q And if these lashings run from one side to the 
other side of the hatch, how do you take that off so you can 
only take out the draft that you are going to take out? 

A Well, most of the time they don't run from one 
sideside to the other. 


Q But if they run from one side to the other, how d 
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gtbr 45 Scerenses-cross 
should get up and make statements. 
MR. KLONSKY: I made an objection. 
THE COURT: If it is an objection, I will 
overrule. 
Let us go on. 
MR.CICHANOWICZ: May we have the question. 
(Record read.) 


THE COURT: I take it you mean the cargo in the 


MR. CICHANOWICZ: That is right, yes.- 
THE COURT: All right. 
A Okay, true. 
Q These steel beams that you made into a draft 
before the accident, was that laying on dunnage or wood? 


A Right. They had enough dunnage there so 


vou could slip that chain under to nook i. 
Q Did you see any other separations like that 
in this hatch so you could remove the other beams? 
A I guess they had dunnage under the beams. 
MR. KLONSKY: I don’t think that is respon- 
Sive, your Honor. 
THE COURT: I will let it stand. 


Q You say thatyou were walking with Mr. Lopez 


before his accident happened? 
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Yes. I was in front of Mr. Lopez walking back. 

I was the first one back. 

Q And where were you? Were you in the square 
of the hatch or were you in the wing? 

A I was back in the wing. 

(9) How farinto the wing were you? 

A About five foot from the back end. 

@) And this bulkhead that was there or partition -- 
I am sorry, this partition, what did it do, come out ahout 
five feet? 

A About ten or 12 feet I think. 

Q Did it have steel beams stowed on each side? 

A The steel beams stuck beyond the partition. 
I don't know however. 

Q How did this partition run, from front to back? 

A Right, straight. 

Q But in which direction? 

A From the hack end it run toward the front. 

Q Did it have steel beams on each side of the 
partition? 

A Yes, sir. Yes, sir. 

Q And did it have pieces of wood stuck in between 
wherever there were openings? 


A I don't know. 
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MR. KLONSKY: Yes, I have it. 
MR. COHEN: It is labeled at the top 
"Benito Lopez Injury 10/21/68, 8:20 a. 
Underneath that, "February 26, 1969.” 
(Mr. Cohen read from Defendant ITO Exhibit C 
in evidence to the jury.) 
Q Could you explain to us, sir, from where it was that 
you saw Mr. Lopez jump? 


A Where he jumped? 


Well, he was a couple of feet in front of me. 


He was a couple of feet’ in front of you? 
A Right, sir. 
@) I thought you said a few moments ago that you 
were a couple of feet in front of him. 
A No, I was behind Benny Lopez. 
0) You were behind Benny? 
A Yes, sir, back close to the wing. 
Let us see -- 
He was in front of me. 
Let us see if he can get this straight. 
You had made up a draft and hooked it onto the cr 
hook on the cffshore side of the hatch, is that correct? 
A That is correct. 


Q And then you and Benny started walking toward the 
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Scerenses-—cross 
The side, the skin of the ship. 
Mr. Klonsky used the term skin of the ship. 
Does that mean side? 

A Yes. 

Q Inshore? 

A Inshore the wing all the way back in the back. 

9) As you had walked from where the draft gas Hees 
onto the Hoffman crane, you walked over the beams that were 
stowed in that hold, is that right? 

A Yes, sir. 

Q And were they level, as other witnesses have 
testified? 

A Yes, sir. 

Q When you reached that point you have described, 
you turned around and you then saw Mr. Lopez in front 
of your eyes, is that correct? 

A Right. 

Q And approximately how many feet in front of your 
eyes did you see him at that »soint when you turned around? 

A He was approximately a couple, two or three feet. | 


A couple of feet. 


something? 


A I saw him fall when the beam struck him. 


Q At that point you say you saw him jump from - 
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THE COURT: All right, Mr. Klonsky. 

REDIRECT EXAMINATION 

BY MR. KLONSKY: 


| Q Mr. Scerencses, did you see the draft just before 


it came towards the inshore side? 


A Yes. When I turned around I saw the draft 


sliding along the floor. Yes, sir. 

Q What did you see the draft do? 

A ‘tt struck the beams and toppled one over on Mr. 
Lopez' leg. 

Q You saw that? 

A Yes, sir. 

0) And the beam that toppled over, was it secured in 


any way? 


A No, Sir. 
MR. KLOMSKY: That's tt. Thank you. 
THE COURT: Mr. Cichanowicz? 
RECROSS-EXAMINATION 
BY MR. CICHANOWICZ: 
Q This beam that was toppled over, was that laying 


flat on the Gther cargo? 


A It was in an upright position setting on the steel, 


on the floor. 


Q Was it on other steel? 
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THE COURT: Anything else? 
MR. KLONSKY: Nother further from me. 
THE COURT: All right. Thank you very much. 
You may be excused. 
(Witness excused) 
THE COURT: All right, the next witness. 
MR. KLONSKY: Captain Ash. 
WELL PA M Cc H ES TER hos iW, called 


as a witness by the plaintiff, being first duly sworn, 


testified as follows: 


DIRECT EXAMINATION 
BY MR. KLONSKY: 

(9) Captain Ash, what 1s your livelihood? 

A I'm a marine consultant. 

10) In your past, were you a merchant mariner? 

A Oh, yes. 

Q Could you give us the benefit of your background 
with respect to your service at 3ea, the nature of the work 
you did as a teacher, and also as a cargo expert? 


A I started qoing to sea as an ordinary seaman in 


In 1928 I was rated an able-bcdied seaman on 
examination as to my knowledge of the duties of seamanship. 


I sailed for four and a half years on cargo vessels, 
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Captain, relating this to the case at hand, please 

assume that there were some beams located on the inshore 
side of the divider extending for a distance of 27 feet so 
it would go beyond the divider into the square of the hatch 
but it was on the inshore side of that divider, and before 
the men came to work that day, the crew came aboard and went 
dewn into that hatch and removed the shoring, the chocking, 
the dunnage, whatever there was, and left it as an unsecured 
area of cargo; that from the offshore side they had a draft 
made up of steel beams about 62 feet in length which was to 
be discharged by a shore crane in the inshore side, of course 

Now, do you have an opinion based on your expertise 
as to whether the absence of chocking and lashing on the in- 
shore side of the 27 feet beams represented a safe or unsafe 
condition? 

MR. CICHANOWTC2: Objection, your Honor. 


THE COURT: Overruled. 


A Yes, I have an opinion. 
Q What is your opinion, Captain? 
A My opinion was that it was unsafe to remove any 


blocking, chocking or shoring from these beams until you 
Were ready to actually lash them and heave them out. 
9) In other words, until you were ready to take those 


beams on the inshore side out? 
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2 A Yes. 
| 


Q Captain, what is the practice with respect to this 

kind of steel beam discharge with respect to tag lines? 
MR. CICHANOWICZ: Objection, your Honor. 

THE COURT: May I hear the question? 


(Record read) 


THE COURT: Overruled. 


MR. CICHANOWICZ: Objection, vour Honor. It has 


on that the men down helow can just gently pull on or take a 
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| 
| 
| 
| 
nothing to do with the defendant. This is a responsibility | 
8 of the stevedore. | 
12 MR. KEONSKY: ~ object to that, your Honor. That | 
Fa 13 is a matter of law which your Honor will charge on, whose | 
" 
14 responsibility it is initially. 
15 THE COURT: That may well be, but we have taken 
16 a lot of evidence about the longshoreman and the crane oper- 
_ ator, toc. 
18 All righe. | 
19 A A tag line is another name for a guide line. It 
20 is tied onto a draft, a load, so that you can guide it while 
21 it is in motion. | 
22 There are lots of drafts chat will just clear a | 
3 hatch opening and if it swings it will hook on the hatch 
24 coaming and may break a wire or drop, so you have a tag line 
25 
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: THE COURT: Overruled. 

3 A Yes, I do. 

4 Q Please state it. 


5 A There are two aspects of this situation. 


7 | in the port side covering about half of the area, which was 


the only proper sanctuary for a load on the starboard side, 


time as they were ready to remove those particular beams. 
And, second, the long steel 62-foot beams should 


| 

| 

| 

6 One, the 27-foot beams, the I beams, that were 
| 

have been held and guided and controlled with a tag line or . 

| 


9 should have heen secured and tommed or chocked until such 


H 3 : ; : 
13 | guideline or lines in such a way that 1t couldn't swerve 


them. 


14 across the hatch and strike these loose beams and topple 
If they had been properly chocked and those blocks 


| 
: 
| 
| 
YW | were left in place until it was ready to take them out -~- | 
: 18 | and it only takes a crowbar to knock those chocks out -- if | 
19 || they had been left in place, even if the beam had struck no 
20 I don't think it would have toppled it. But inasmuch as | 
21 there was no chocking, no obstrugtion, no lashing to hold | 
a those beams in place, then anything striking them could 
~ 23 topple it over. 
2A That's the first instance. So you have two 
25 


| instances. 
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lodged was either chocked or braced, that would have been 
good stowage, is that correct? 


A If they were braced and chocked, it would have been 


good stowage, but it still does not eliminate the need for 


the guidelines. 


There are other reasons for needing the guidelines 


| 141a | 
1 gt:mq 50 Rabe ebecss Josees | 
- ui believe that the load should be kept .under | 
3 quidance with tag lines so it couldn't drift and also the | 
a 4 chocking should not have been removed. until such time as | 
5 | they were ready to put a sling under those 27-foot beams | 
6 and take them out. | | 
7 | MR. KLONSKY: Your witness. | 
8 | CROSS-EXAMINATION | 
2 BY MR. CICHANOWIC2: | 
10 @) Captain, whose function is to to use the guide- | 
1 lines and guide the draft? | 
12 | A The longshoremen. | 
13 | Q What you are saying is if the beam that was dis- | 
14 

| 

| 

| 

: 

| 


(9) But I am saying, if this beam was braced, then 
it would eliminate this other criticism which you have of 


the stowage, is that correct? 


that accident. 


5S & & 


Q Of course, this lashing, you take lashings off 
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A Not 100%, but it would have eliminated probably | 
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@) You disagree? 
A Yes, sir. 


MR. KLONSKY: Are you going to read the exhibit, 


Mr. Cichanowicz? 


MR. CICHANOWICZ: Give me a minute. 


Q I think you also in connection with this testimony 


expressed some thoughts on if the cargo isn't properly 


secured it will topple, slide, move out of position; right? 


Q In this case, this beam that toppled over did | 


not move out of position of its own accord, did it? 


A No,not of its own accord. 
Q It was knocked out of position, right? 
A Yes, sir. Yes, yes. 


| 
| 
| 
8) So that it was dislodged by some outside force, 
is that correct? 
A That's what actually happened. | 
Q And you say this was -- according to the ree 
this was a draft that swung over as it was being discharged 
and dislodged it, is that co.rect? | 
A Yes, that is correct. | 
Q It didn't tepple over of its own accord, it didn't 


move of its own accord? 


A That's right. That's correct. 
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Q That book that you lookea co, the first book, 
I forget the name -~- 

A Ford. 

Q Yes. 

Can you show me that-- 

MR. KLONSKY: Page 285. 

Thank you. I will find the page. 

A 285. 

Q Of the two sentences you read, it concluded: "It 
is dangerous to allow men to attempt guidance otherwise" -- 
otherwise meaning without tag lines? 

Yes. It means pushing it by hand. 

Did you hear any testimony in this case from any 
of the longshoremen who testified that they were trying to 
push this draft by hand? 

A No. 

MR. KLONSKY: Objection, your Honor. 

THE COURT: Overruled. 

A No, I heard no such testimony . 

(@) As a matter of fact, didn't you hear each of the 
people who was there ard saw and observed what happened 
testify that they had all gone away from this draft, no one 
was touching it with their hands or anything else? 


A I agree, yes. 
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Q The force required to suddenly swing a draft 
weighing 20 tons, I think you said, from its position on 
the offshore side over to the inshore side would be a real 
considerable force, would it not? 

A It would be a force sufficient to rage it, but-- 
it would have to start it in movement. Once it started 
in movement, its own weight would accelerate. 

Q If it is being take up plumb in a straight line 
and then, as Mr. Gomez testified, the.:bo0m; is topped, 
and as you agreed that would cause that draft to then swing 
over to the inshore side, that would be quite a force, would 
it not, that would cause a 20-ton draft to come swinging 
over? 

A Sure. 

Q And do you believe that a longshoreman who 
might hold a piece of rope attached to that draft could have 


prevented that type of a Swinging over? 


A A longshoreman would -- 

Q Can you just answer that question? 
A vo. 

Q OK. 


MR. COHEN: May I just have a moment:, your Honor, 
to check my notes? I think I have no more questions. 


MR. KLONSKY: Can we have a recess at this time, 
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There are lots of small drafts that only en- 
compass 10, 12 feet and you can yank them right out, you 
don't need any guidance. They can go up and it wouldn't 
strike anything. 


Q If there is necessary communication between 


the longshore signalman and the crane operator and you have 


62-foot beams, how would the crane operator know, if you 


know, what the length of the beams are for which he has to 


make movement? 
COHEN: Objection. 
BLANC: Objection. 
KLONSKY: How would he find out? 
THe COURT: It is pretty obvious. The answer 
is he wouldn't. 


MR. KLONSKY: That's right. 


THE GOURD: Isn't that the answer? 
THE WLINESS: Yes,your Honor. 


THE COURT: If he can't see the load, he can't 


know what the load is. 
Q Captain, would you please -- 
MR. KLONSKY: Do you have that exhibit, Hansen's 
statement? 


| Q Captain, you said you read the statement of 


Surveyor Hansen before you testified today? 
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A As one of the many things I read, yes. | 
Would you kindly read this statement to the jury? | 

"Injury to Longshoreman Mr. B. Lopez. 

"On October 21, at about 0820 hours, while at~ 
tendiza on board, I noted that a longshoreman by the name | 
of B. Lopez was injured during the discharging of steel oe 
from No. 1 hatch. | 

"On the starboard side of No. 1 hold a 1i1£t | 
consisting of about seven beams marked to be 62 feet long, | 
was made up with two chain slings at the middle spread | 


apart. When the lift was ready, the longshoreman went over 


to the pert side afterpart in order to get out of the way. 
| 


"During that maneuvering, in order to get the 
lift through the hatch square, which was 18 meters or 59 feet 
long, the after part of the lift suddenly swung over to the 


port side and hit an H beam, which was stowed on edges and 


"The beam first rolled over on its flange and 


| 
somewhat higher than the o.her beams in the same area. | 
| 


then landed on the opposite edge. 


“The beam was marked 53S1035ASTM36-6714-16-219 item | 


13 and measured 16 inches x 16 inches x 26 feet, 7-1/2 inches 


long, said to weigh 2.6 long tons. 


| 
"Mr, Lopez was standing next to the beam and got 
t leg caught underneath same. 
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"The lift of about seven beams swung further over 


to the port side where it was landed and unhooked. 


"The beam was then removed from Mr. Lopez' leg 


with a hook at each end. 


"The accident was witnessed by Mr. I. Gutierrez 


and another longshoreman whose name I did not get. 
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8 "He went to the hospital with the injured. 
9 "The ship had no list and the stowage was normal, | 
10 wherefore it is my opinion that the accident was no fault , 
11 | of the ship." | 
: 12 : It is signed Captain J. Stave, 
13 Q Captain, do you have an opinion as to whether a 
14 | accident was the fault of the ship? | 
15 | MR. CICHANOWICZ: Objection, your Honor. | 
16 | THE COURT: Yes. Sustained. | 
17 | That is a question for the jury. | 
18 MR. KLONSKY: Yes. That is why I moved to strike | 
19 that last paragraph. | 
20 I have nothing fur'her. | 
21 THE COURT: All right. | 
22 Mr. Cichanowicz? | 
: 23 MR. CICHANOWICZ: No further questions. | 
2A THE COURT: Mr. Cohen? | 
25 MR. COHEN: Nothing further. | 
| 
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AFTERNOON SESSION 
2:00 n.m. 
(In open court, jury present) 
THE COURT: All vight, Mr. Cichanowicz. 
MR. CICHANOWICZ: Thank you. 
I would like to call Captain Hansen. 
MR. BLANC: Excuse me, your Honor. 
Before that is done, there will be no further 
cross-examination of Captain Ash. 
THE COURT: Thank you very much. 
I had overlooked that entirely. 
Thank you very much, Mr. Blanc, very much. 
I had made a note in my papers, but I left them downstairs. 
Captain Ash, you may be excused. Thank you. 
CARE W. HANSE N, called as a witness 
by defendant Egan Oldendorff, being first duly sworn, 
‘ testified as follows: 
DIRECT EXAMINATION 


BY MR. CICHANOWICZ: 


Q Captain Hansen, what is your occupation or busi- 
ness? 

A Marine and cargo surveyor. 

Q Could you tell us a little about what your train- 


ing and background is. 
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opportunity to inspect other ships carrying steel beams 
and steel cargoes? 


4 A Yes, sir. 


5 | Q On October 21, 1968, did you go on board the 


Gepst Oldendortt? 


7 A Mec. t did. 


A 


Yes, I was. 


Where were you at the time that the accident 
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: Q And was that in connection with some surveying 
3 work that you were to do? 

| A Yes. I was requested by the charterer's agent, | 
| Kersten Shipping, to go on board and examine the stowage and! 
12 | the ship. 
ae 7 13 Q At that time you were acting actually -- you were | 
retained by the time charterer, is that correct? | 
lo A Time charterer's agent. | 
16 | 8) But you were working on behalf of the time | 
V7 charterer? | 
| 
18 | A That is correct. | 
19 Q And when did you get on board the ship on Oc- | 
! 
2 || tober 21, 1968? | 
21 A Shortly before eight, about a quarter to eight. | 
22 Q And were you on board the ship when an accident | 
23 happened to a longshoreman by the name of Benito Lopez? 
| 
| 
| 


a ; 
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happened? 


3 A ~t Was at No. 1 hatch, port side, after part, up 
4 against the after ne 


| 

, | 

5 Q Up against the after bulkhead? 
| 

| 

| 


6 A Yes, facing the bulkhead. 

7 Q Under the after wing? 

8 A Right, away from the hatch square. 

9 | Q When had you gone down into No. 1 hatch on that 

10 day? 

11 A About eight o'clock. | 
12 | Q During that time, from eight o'clock until the . 
13 | time of the accident, did any other people come down? 

14 A A fo longshoremen. Three or four longshoremen. 

15 | Q During that period of time, did any crew memi..rs 


come down? 


17 A No, I didn't see any. 


Q 


Before you went into No. 1 hatch, did you first 
look into --was the hatch openat the time you came on 


board the ship? 


21 A Yes, sir. 


Q And did you proceed to No. 1 hatch? 


A Yes. 


| Q Was that the first hatch that you conducted your 


S = & & 


surveying or inspection of? 
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Q Captain Hansen, I show you two other photographs, 
and ask you if you would look at those and tell us are 
these enlargements of those two photographs which we have 
just marked as C and D for identification? 
A Yes, that is correct. 


MR. CICHANOWIC2Z: May I have these marked, 


THE COURT: Shouldn't we mark them, Mr. Clerk, 
C-1 and D-1? 
THE CLERK: Yes. 
THE COURT: Mr. Cichanowicz, be sure to match 
them up so that C-1 relates to C. 
(Defendant Oldendorftf Exhibits C-1 and D=-1, re 
spectively, marked for identification) 

Q Captain, do these photographs which you have just 
looked at, are they a fair and reasonable respresentation 
of certain areas of the No, 1 hatch on October 21, 19687 

A Yes, I would say so. 

TH COURT: Before the accident, Captain? 

THE WITNESS: Yes. 

MR. CICHANOWICZ: Before the accident, yes. 

THE WITNESS: When I saw the rust I took the pic- 
tures, and then I went down there to examine the steel. 


0 Do these photographs show the beam that was 
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if it should be marked the sane way as this picture, it 


should have been on top there, too. It is pointing toward 


the beam. 
0) 


A 


questions 


Foreman and 


picture? 


evidence. 


So you put an X there to indicate the beam? 
On the beam. The same here (indicating) 

THE COURT: All right. 

If you don't want to ask the captain any more 
about the pictures, let us give them to Madam 
then the jury can look at them. 


MR. KLONSKY: Can I ask a few questions on the 


MR. CICHANOWLCZ: No. 

THE COURT: No, no. They have been admitted in 
You will be able to cross-examine. 

All right, you may return to the stand, Captain. 
Thank you. 

We can go ahead, Mr. Cichanowicz. 


MR. CICHANOWICZ: I did want to ask questions on 


these photographs. It creates a problem. 


chance to 


“0 


C-1 and D- 


THE COURT: All right. Let us give the jury a 

see them. 

(Pause) 

Captain, would you look at these two photographs, 


1, and tell us whether they show any braces or 
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chocks (handing)? 


A Yes. 


C-1 shows the beam in question to have a big a 


brace on the left side there towards the ship's side. 

Would you mark that with the letter W for wood? 

B for brace? 

Make it B. 

THE COURT: All right. B. 

(Witness complied) 

Do you see any other bracings in this photograph? 

Yes, There are braces -— 

Or chocks, let's say? 

(Witness complied) 

THE COURT: Are you making other markings on the 
picture? 

MR. CICHANOWICZ: Yes. He is indicating other 
bracing or chocks on the photograph. 

MR. KLONSKY: Are there two B's? 

MR. CICHANOWICZ: There are three now. 

MR. KLONSKY: Two B's I thought for braces. 

MR. CICHANOWICZ: No. 

MR. KLONSKY: How has he marked these two? 

THE COURT: The witness is marking with the letter 


B what he refers to as braces or chocks which can be seen in 
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the photograph. 
Is that correct, Captain? 
THE WITNESS: That iS correct, sir. 
THE COURT: And there are three of them so far? 
MR. CICHANOWICZ: He has indicated on Defendant's 
Exhibit C-1. 
Q Do you see any others? 
(Witness complied) 
A ZI think that's it. 
Q Would you indicate on D-1l with the letter B the 
bracings and chocks? 


(Witness complied) 


(Pause) 


THE COURT: Has the captain completed his task? 
MR. CICHANOWICZ: I believe so. 
THE COURT: dust for the record, Mr. Cichanowicz, 


let's indicate on Exhibit C-1 how many B's there are and on 


Exhibit D=1. 


MR. CICHANOWICZ: On Exhibit C-l, there are eight. 


On Exhibit D-1l, there are eleven. 
Q Captain, how many bracings are there on the beam 
that was involved in the accident? 


A She has one on each end. 


MR. CICHANOWICZ: Your Honor, may I show these to 
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z | lashes taken off ox were they off at that time? | 
3 A The lashes were removed. 
4 ! Q Had they heen taken off before? | 
5 | A Before I came on board. | 
6 | Q Do you know what type of lashes were on? 
7 A Usually they have chain slings, chains going across 
& | the top there. 
9 | Q All the way across? | 
10 A Yes, | 
| 
11 I have seen that on previous visits on the ship. | 
12 | Q And in order to discharge any cargo, you have to 
| | 
13 4 remove these lashings, is that right? ! 
: 14 A That is correct. | 
F 15 Q Did you actually see the accident occur or not? 
16 A Ho, sir. | 
17 Q I think you said you were in the after-~- | 
18 A The after part of the No. 1 hold on the port side | 
19 facing the bulkhead. | 
20 0 And was your attention called to an accident | 
PA happening? | 
22 A Yes. | 
Q How did you find out about the accident? | 
2A A I heard a fellow scream. | 
25 Q What did you do then? | 
| 
| 
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2 negligence and unseaworthiness. | 
! 3 I now submit to your Honor that in view of the | 

4 testimony of the surveyor Captain Hansen, more importantly 

5 the photographs that he took both shortly before and 

6 immediately following the accident showing the presence of 

7 wooden checking and shoring, has now created a situation | 

8 whereby reasonable men could not reasonably conclude that 

9 there was no chocking as had been claimed, and I submit 

10 this case should be dismissed or a verdict directed 

11 in favor of the defendant. 

12 THE COURT: Mr. Blanc? | 

13 MR. BLANC: I join in the motions of both 

14 hie. Cichanowicz and Mr. Cohen for the same grounds stated 

15 and wish to add that there is absolutely no evidence in this 

16 case that can be believed by any juror that there was any 

17 negligence on the part of the vessel or any unseaworthiness 

18 || on the part of the vessel and that, therefore, the 

19 plaintiff's case should be either dismissed or there should 

20 be a directed verdict for the defendant. 


21 | THE COURT: I am satisfied that I ought to 


“2 submit the case to the jury. 

23 Aside from the evidence of Captain Ash, there 

24 was probably enough evidence for a jury question asto 
whether the lashings and the chocks should have been removed 


: 
/ 
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if they were removed. 


There is a question of fact as to whether they 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y. — 791-1020 


4 were removed ornot. The lashings were apparently re- 
5 moved. If the jury believed Captain Hansen, the chocks 
6 or the braces weren't removed. 
7 If you believe the evidence for the plaintiff, 
8 the jury could probably find that they were removed. : 
9 It seems to me it is a typical case, typical | 
10 issue for the jury. | 
11 I had some doubt as to whether this was negligence 
12 or unseaworthiness, but in the case of doubt I think | 
13 it better to resolve it in favor of submitting both claims, | 
14 both negligence andunseaworthiness, on the issue whether | 
15 | at the time the load was formed the lashing and the | 
16 chocks had been removed which may have been negligence or | 
7 which, according to the plaintiffs claim, was negligence and 
18 which may have, by reason of such negligence, created an 
19 unseaworthy condition because it was no longer a safe 
20 place to work. | 
21 What I will say about the tag lines, I don't | 
ee know. I am inclined to think that there is no issue for | 
23 the jury on that, but I will just have to tell you about | 
24 that Monday morning. 
25 I think the stevedore, if tags should have been 

| 


458a 


Gtbr 25 


does not necessarily mean that thisplaintiff is out of 


3 court, because he has a direct action going -- 

4 THE COURT: I don't think that is a matter that 
5 concerns the jury whatever. They have to decide this case 
6 on the merits as between the plaintiff and the shipowner. 

1 Now, I will reserve decision on it. 

8 MR. COHEN: All right. 

3 i MR. KLONSKY: Your Honor, I have something to 
10 bring ae 

11 These photographs that were marked by Mr. 

12 Cichanowicz were not noted in the pretrial memorandum as an 
13 exhibit to be presented in court. 

14 MR. CICHANOWICZ: Oh, yes. 

18 MR. KLONSKY: You say yes? 

16 MR, CICHANOWICZ: Yes. 

17 Your Honor, I served about two weeks ago a 

18 supplementary trial oo on Mr. Klonsky. I also 

19 served supplemental answers to interrogatories in which I 

20 advised Mr. Klonsky that we had these photographs. 

21 MR. KLONSKY: Did you? I’ would like to 

22 see a cory. 

23 MR. CICHANOWICZ: Yes. 

24 


MR. KLONSKY: May I see it? Is this it | 
(indicating) ? 
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THE COURT: I don't like to exclude evidence 
because of some -- 

MR. CICHANOWICZ: Yes, your Honor. 

I have dated January 26th a defendant's supple- 
mental answers to interrogatories -- 

THE COURT: If you had brought this to my attention 
last week and if you had wanted any adjournment or time to ge 
evidence of your own, I would have been prepared favorably to 
consider it. I wouldn't press it, then. 

MR. CICHANOWICZ: I did serve you, Mr. Klonsky, 
on that. 

MR. KLONSKY: All right. If you say so, I take 
your word for it. 

There is an exhibit that doesn't seem to be 
found. Have you got that surveyors report? 

MR. CICHANOWICZ: I don't have that particular 
one, but I do have a copy of the same thing. 

MR. KLONSKY: May I see it? 

MR. CICHANOWIC2: It is not marked. 

THE COURT: Let us take the requests to charge, 
because I have got to deal with that. 

The plaintiff's request to charge: 

If I say that I will give a charge, I don't 


mean that I will give it in the language requested, 
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2 F ; : ; 
I mean that you can assume that I will give it in substance, 
3 
Ho. 1, Yes. 
4 ; 
No. 2, no, except, of course, I explain con- 
5 
tributory and proximate cause. 
6 
No. 3, Yes. 
7 
No. 4, nO. 
8 
No. 5, yes. 
9 
No. 6, no. 
10 
No. 7, Ye@s. 
pa : 
As to unseaworthiness, except, of course, 
12 : : 
operational negligence. 
13 
No. 8, yes. 
14 
No. 9, Yes. 
15 oe : 
No. 10, yes, 4s modified. YT think . refer to 
16 
the difference between unseaworthiness and more familiar 
17 : 
concepts. I don't use this language. 
18 
No. ll, yes- 
19 
No. 12, yes. 
20 . ' 
No. 13, yes, except operational negligence 
yal : ; : 
constituting unseaworthiness below the citation in No. 13. 
22 s 
MR. KLONSKY: That is “no"? 
23 


THE COURT: That is no. 


Operational negligence, since the Usner case, 


does not constitute unseaworthiness, unless, and I have a 
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fairly involved explanation, unless it produces a condition. 

No. 14, yes. 

No. 15, yes. 

No. 16, no. 

No. 17 -- I think No. 17 yes generally. 

We. 18, ves. 

No. 19, no. 

No. 20, yes. 

No. Zi, yes, 

No. 22, as far as the fault of Hoffman and 
the stevedore is concerned, that is included in what I 
charge as to unseaworthiness. The plaintiff's recovery 
is not predicated upon whether the third parties also were 
at fault and might later indemnify the shipowner. 
I will not give that. 

No. 23, no. 

No, 24, no. 

No. 25, no. 

Neo. 26, no. 

No. 27, no. 

The defendants request: 


No. l, yes. 


No. 2, yes. 
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2 No. 4, no 
3 No. 5, yes. 
4 No. 6, ne. 
5 No. 7, ne. 
6 | No. &, no. 
i No. 9, yes, except as to the first sentence. 
8 No. 10, yes. 
9 | 

No. 11, yes: 
10 No. 12, no. 
ll No. 13, yes. 
12 No. 14, yes. 
13 No. 15, yes. 
14 No. lo, yes. 


And 17 through 20 I cover by instructions that th 


plaintiff's duty is to exercise reasonable care. I cover 


that in my own words. 


18 No, 21, no. | 


19 I think I should give you the form of special 
20 verdict that we will take. Mr. Clerk, would you give 
this to counsel (handing). 
Then I better put on my robe. 
Incidentally, the foreman of the jury is not 


today, so we will have to put in Alternate 


coming in 


The clerk hands me a note saying "Mrs. Sherma 


Juror No. 1. 
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THE COURT: Mr. Foreman, ladies of the jury: 
At this stage of the trial you are about to 
enter upon you final and most important function, to 
Tascione decide the fact issues that are in the case. 
You are the sole and exclusive judges of the 
facts. You determine the weight of the evidence, you 


pass upon the credibility of witnesses and you resolve 


such conflicts as there may be in the testimony. 

It is your duty to accept my instructions 
as to the law and to apply them to the facts as found by 
you. In your determination of the facts, you must rely 
upon your own recollect: on of the evidence, which is what 
controls. 

What I may have said from time to time or 
Say in ? e instructions as to the facts, what counsel 
have saia .o you this morning in addressing you or at 
any other time during the trial is not to be taken in 


place of your own recollection, which is what controls. 


Also the fact that I, the Court, have made 
rulings during the trial, have overruled or sustained 
objections is not to be taken as any indication of any 
views by me as to what you should decide or how you should 
decide the issues which are entrusted to you. 


Occasionally you heard me ask questions of 
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one witness or another. These questions were intended to 
make something clearer to the jury and are certainly not 
to be taken as any indication of any views by me as to the 
credibility of the witness or as to what your decision 
should be. 

Now let us repeat the identification of the 
parties, because it is important for you and for all of 


us to keep their separate identities in mind. 


Mr. Lopez, the plaintiff, was a longshoreman 
employed by a stevedore called International Terminal 
Operating Company, ITO for short. 

Oldendorff, the defendant, is the owner of 
a Ship, the Jobst Oldenforftt, and he is usually called the 
ship owner. 

On October 21, 1968, the ship was at Newark 
unloading steel beams, part of its cargo. 

The time charterer, Wilson, as I said at the 


beginning, can be disregarded. 


ITO, the stevedore, was engaged to unload the 
cargo, and Lopez, the plaintiff, as an ITO employee, was 
on the ship at Newark as a longshoreman helping to unload 
the cargo. 


Hoffman Rigging and Crane Service, Incorporated, 


Hoffman for short, owned and operated a crane located ona 
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pier alongside the ship and which crane was used to unload 
the ship by arrangement with ITO. 

When the first load or draft of steel beams 
was in the process of being taken off the ship, Lopez, 
in the first hold, was injured as you have heard and as 
is undisputed. 

Lopez sues the ship owner for damages, and 
his claim against the ship owner is the claim to be sub- 
mitted to the jury for decision. 

As I told you before, if the plaintift Lopez 
recovers against the ship owner, there are also claims by 
the ship owner against ITO and Hoffman and cross claims 
by the defendants against each other, but these claims 
between ship owner, ITO and Hoffman are of no concern to 


the jury because, if necessary, they will be later decided 


by the Court, by me. 


an 


Mr. Lopez seeks recovery of damages from the 


ship owner on two separate theories: 


First, that the vessel was unseaworthy and, 


second, that the ship owner was negligent. 


Although each theory arises out of the same 


accident, different principles of law apply, and so it is 
necessary that we consider each theory separately. 


First we will take up the claim that the ship 
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was unscaworthy. . 
This claim is based upon an ancient law of 
the sea which imposes upon the owner of a ship the duty 
to supply the crew with a seaworthy vessel; that iS, one 
reasonably fit for its intended use, or stating it another 
way, one reasonably adequate and fit for crew members 
to discharge their function. 
The ship owner's duty to supply a seaworthy 
vessel extends to all parts of the ship, whether holds, 
| equipment and all working areas used by the crew in the 
discharge of their duties. It also requires proper stowage and 


proper’ methods of unloading, and that equipment for such 


purpose, such as lashings, chocking, dunnage and the like, 


Relinquishment by the ship owner of control 
of a ship to an independent stevedore, such as ITO, did 


not relieve the ship owner of his absolute non-delegable 


a seaworthy vessel. 


also measure up to the required standard. 
duty to supply | 


as know, was not a regular crew 


Lopez, you 


member, he was a longshoreman employed by ITO, which had 


been engaged to unload the vessel's cargo. In that ¢cir- 


in working on the cargo was per- 


cumstance, since Lopez, 


forming a job on board the vessel usually performed by 


is entitled to the benefit of the 


he, too, 


the ship's crew, 
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9 || warranty of seaworthy vessel just as if he was a regular 

3 crew member. 

4 The ship owner's duty to supply such a sea- 

5 worthy vessel,as I have already noted, extended to all 

1 

6 parts of that vessel. 

q A ship owner is not relieved of his obligation 

8 to supply a seaworthy vessel by the fact that equipment 

9 || which is used in the work is to be supplied by the 

10 | stevedore. The ship owner's duty to provide a seaworthy 

11 || vessel to Lopez was entirely independent of and separate 

12 from whatever duty Lopez’ employer, ITO, owed to him. The 

13 || ship owner's duty to supply a seaworthy vessel is absolute, 

14 | that is, if the ship, working areas, stowage or manner of 

15 || discharge, are not reasonably fit for intended use so 

16 | that the areas are not reasonably safe for the men to work 

{7 |. and-das a proximate result a crew member, or as in this 

18 || case a longshoreman doing a crew member's work, is injured, 

19 then the ship owner is liable for the resulting damage. 

20 This absolute liability is imposed even though the ship 

21 || owner may have been free from fault and whether or not ; 

2 || its officers knew of the defective or unseaworthy condition. 
— 23 The method of unloading cargo or the manner of 

2A its stowage may contribute to create an unseaworthy condi- 

25 tion. 
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The ship owner's duty is a continuing one and, 
as I said, is not deleguble; that is, it cannot be passed 
on to another person such as the stevedore ITO. And 
liability for an unseaworthy condition does not in any 
way depend upon negligence, fault or blame. 

In short, even the exercise of reasonable care 
does not relieve the ship owner of his absolute duty ©o 
those engaged in the ship's service to furnish and maintain 
the ship and all working areas in a reasonably fit condition. 

Et ha the fact of unseaworthiness, if you find 
such to be the fact, which renders the ship owner liable 
if, as a proximate result, a seaman OF longshoreman sus- 
tains injuries. 

Now, by proximate is meant an unbroken chain 
of events flowing from an unseaworthy condition or, as 
we shall later consider, a negligent act and leading to 
the injury complained of. 

If the chain of events flowing from any un- 
seaworthy condition is broken by some other intervening 
act which caused the injury, then proximate cause between 
the unseaworthy condition and the injury is not established. 

In other words, there must be a causal re- 
lationship between the alleged unseaworthiness and the 


injury to the plaintife. 
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I have referred to the ship owner's absolute 
duty to furnish a seaworthy vessel. However, this does 
not mean that the owner was required to furnish an accident- 
free ship. 

In deciding whether a vessel is seaworthy, 
the standard to be applied is not absolute perfection, 
but reasonable fitness. In short, the duty is to supply a 
vessel and appurtenances reasonably fit for their intended 
purpose. 

The law distinguishes between a condition and 
an act which may or may not bring about a condition of 
unseaworthiness. 

I must say frankly that this concept involves 
a rather fine distinction and some courts have referred 
to it as a metaphysical distinction or hair splitting, 
but nontheless it exists, and it is my duty to explain 
it as best I can. 

I have already instructed you that unsea- 
worthiness is a condition whereby a vessel or its working 
areas are not reasonably fit for the intended use, and 
if that condition of unfitness exists at the time of the 
accident, and as aresilt a crew member or longshoreman 
is injured, the ship owner is liable no matter how the 


condition was brought about or who brought it about. 
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2 Indeed, if the condition exists, whether it 
3 || was brought into existence by the ship's crew or a third 
4 || party or even an injured person's fellow employee, the 
5 || ship owner would still be liable. 
6 But now let us suppose that we have a sea~ 
7 || worthy vessel with equipment which is reasonably fit for 
8 || the intended use and let us suppose that the operations 
d of unloading are in process, and let us suppose that 
10 during the course of such operations the previously fit 
11 || ship is rendered unsafe because of the negligent act of 
12 | Some person. 
is) In gich an instance, if the negligent act 
14 || itself is in process and has not yet ripened into an 
15 unseaworthy condition, the act, during its commission, 
16 || is referred to as “operational negligence," and in that 
17 circumstance the ship owner would not be liable. 
18 In other words, if the defect arose as a 
19 momentary step or a phase in the progress of work aboard 
99 | an otherwise seaworthy vessel and was an isolated incident 
21 in the continuous course of operations and an unseaworthy 
22 condition had not yet resulted, the ship owner is not 

a 23 liable. 
On the other hand, if the isolated or momentary 

2a phase had ended and the act, the negligent act had ripened 
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2 | into a condition of unseaworthiness at the time *he accident 
3 occurred, then the ship owner is responsible. 

4 | Thus, there is a point at which negligent 

5 || conduct ends and an unseaworthy condition begins. 

6 If the act results in a condition of unsea~ 

7 || worthiness at the time of the accident, then the ship 

8 | owner is liable. ff the act falls short of creating an 

9 || unseaworthy condition at the time of the accident, the 


10 | ship owner is not liable. 
11 Now, bear in mind that unseaworthiness is 
12 || a condition and how that condition came into being, whether 


13 by negligence or otherwise, is irrelevant to the ship 
14 | owner's liability if, in fact, 1© extatec. 
| 
15 | We have made general observations on the un- 
16 seaworthiness doctrine. The trial took a comparatively. 
7 || short time and there is no need for a review of the evidence, 
ig || and counsel for the parties this morning, in their summations, 


19 || have emphasized the evidence upon which they rely to support 


20 their respective contentions. 

Z| The plaintiff was working in the hold of the 

22 ship. A load of steel beams was being hoisted out of the 
a7 23 || hold by a crane belonging to Hoffman and arranged for by 

2A ITO, and the crane was located on the pier. As the load 


was moved, it struct a stow of steel beams, causing one 
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of those beams to topple onto the plaintiff's left leg, 
and injure it as you saw and heard. 

The plaintiff urges that before the unloading 
by the stevedore began members of the ship's crew had 
removed lashings and chocks which secure the stow of 
beams and that the absence of such lashings and chocks 
caused the beam, which was part of the cargo, to fall on 
his leg when the beam was struck by the load. The removal 
of the lashings and chocks, the plaintiff says, created 
an unseaworthy condition in the ship's hold No. l. 

The plaintiff makes the further argument that 
the method of operation used in unloading the cargo was 
improper and constituted an unseaworthy condition. 

In sum, his contention is that this was not 
a case of an isolated personal negligent act of a fellow 
longshoreman or a crane operator, what is usually termed 
and what I mentioned a moment ago is called operational 
negligence, but the plaintiff would say it was a condition 
which existed and which continued through the entire 
unloading operation and, as such, constituted unsea- 
worthiness of the vessel. 

The defendant ship owner, on the other hand, 
disputes these various claims of alleged unseaworthiness. 


He contends that there was no ‘unseaworthy condition 
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of any kind. He urges that stowage was entirely proper 
for safe discharge and he denies that the chocks had been 
removed by the ship's crew prior to the unloading and he 
points to the testimony of Captain Hansen and the photo- 
graphs in this regard. 

Finally, the defendant would contend that even 


if you found the vessel to be unseaworthy, that Lopez, 


if not solely responsible for the accident, nevertheless, 


contributed in part to its cccurrence by his own negligent 


conduct and that the damages should be reduced accordingly. 

This refers to adoctrine called comparative 
negligence, which I will discuss more fully in a few 
moments, when I take up with you the question of damages. 

The mere fact that the accident occurred and 
that Lopez was injured as a result does not by itself 
establish unseaworthiness or entitle plaintiff to a 
recovery of damages. 


The ship owner was not an insurer of Lopez’ 


The plaintiff having made the charge that an 
unseaworthy condition existed at the time of the accident, 
has the burden of proving it, and also that it was a 
proximate cause of the accident, and his burden is to 


prove that by what the law terms a fair preponderance of 
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the evidence. 

What do we mean by fair preponderance of the 
evidence? 

This refers to the quality of the evidence 
rather than the number of witnesses. 

To establish a claim by the fair preponderance 
of the evidence means simply to prove that something is 
| more likely so than not. It means that the evidence 
submitted by the plaintiff must be more persuasive and 
more convincing than that oppesed to at. 


You should review all the evidence, all the 


| : : : : 
| probabiliclse in making your determination as to whether 


or not the plaintiff, Mr. Lopez, by the weight of the 
credible,thae believable avidence, has sustained his burden 
of proving unseaworthiness. 

You should not speculate as to whether the 


ship was unseaworthy. Your determination must be based 


upon the facts and the reasonable inferences from the 
facts as you may find them. 
Direct evidence is not required. Your de- 


termination may rest upon circumstantial evidence which 


oft times may be more persuasive than direct evidence. 


Should you find upon all the evidence unsea- 


worthiness, the plaintiff, Mr. Lopez, did not assume the 
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risk of working on the vessel. However, this did not 


3 relieve him cz his duty to exercise reasonable care for 


his own safety commensurate with all the attendant cir- 


And if he failed to do so and thereby also 


cumstances. 


this would go to reduce 


contributed to the accident, 


damages as to which, in a few moments, I will instruct 


8 you. . 

9 Now let us consider the altertative or second 
10 theory of the plaintiff for his claim against the ship 

ll || owner. 

12 Entirely apart from his unseaworthiness theory, 
13 || plaintif£ advances an entirely separate theory that the 


defendant ship owner was negligent, and you must consider 


and make a separate determination as to this second or 
alternative theory no matter how you decide the unsea- 


worthiness theory. 


This second or alternative theory invokes a 


different concept of law. 


Lopez, as an employee of ITO, the stevedore, 


which had been engaged to unload the vessel, obviously 


had to enter upon the vessel to do his job. Accordingly, 


the ship owner, entirely aside from his duty to supply 


a seaworthy vessel, also owed to Lopez the duty to exer- 


cise reasonable care to provide them with a reasonably safe 
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place in which to work. And plaintiff's theory and claim 


here is that the defendant ship owner breached that dutv, 
that he was negligent. 


Negligence is the failure to use ordinary 


and reasonable care under all the circumstances. It is 


doing that which a reasonably prudent person would not 
have done or failing to do that which a reasonably prudent 
person would have done under all the circumstances of a 
given situation. 

If the defendant was negligent and if such 
negligence, in whole or in part, was a proximate cause of 
Lopez' 


injury, the defendant ship owner would be liable 


for the damages. 


the burden of 


Plaintiff here, too, has 


proof. Thus, to succeed on this second or alternative 
theory, he must establish by a fair preponderance of the 
evidence the negligence of the defendant ship owner, and 
that such negligence was the proximate cause of his injury. 
You will recall that under the unseaworthiness 


theory it matters not whether the defendant exercised 


reasonable care or whether he and, of course, this means 


also the ship's officers and crew, knew or did not know 


of the alleged condition. 


If, in fact, a condition of unseaworthiness 
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existed which was a proximate cause of the accident, that 
is sufficient to make the defendant £11p owner liable. 

The rule under the negligence claim is different. 
The defendant cannot be held liable unless the ship's 
officers knew, or in the exercise of reasonable care 
should have known, of a claimed unsafe condition. 

Plaintiff, Mr. Lopez, to establish that the 
defendant ship owner failed in its duty, generally relies 
upon the evidence offered in support of that part of his 
unseaworthiness claim which relates to the stowage of 
steel beams. 

Again, he contends that the stowage was in] 
proper because the ship's crew, with the knowledae of and 
at the direction of the ship's efficers, according to the 
plaintiff, removed the lashings prior to the commencement 
of the unloading operation thereby rendering the working 
area not reasonably safe and that their doing so con— 
stitued negligence. The plaintiff contends that the 
defendant's officers knew of the condition of improper 
stowage since they had directed the removal of the lash- 
ings and chocks, according to the plaintiff. 

The defendant relies basically upon the same 
evidence as in the case of the unseaworthiness claim to 


defeat the negligence claim, and the defendant rebuts the 
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improper stowage aspect by pointing to the evidence of : 
Captain Hansen that the braces or chocks had not been 

removed. 

Without further detailing matters, the ship 
owner denies the improper stowage, denies that the chocks 
were removed, denies that it was negligent and contends 
that it acted as any reasonable prudent person would have 
acted under all the circumstances. 


And the ship owner says, as it does under the 


unseaworthiness theory, that even if you should find that 
the ship owner was negligent, plaintiff himself contributed 


to the occurrence by his own negligent conduct and that 


any verdict should be reduced accordingly. 


And, of course, it goes without saying that 

it you should find that the accident was due solely to the 
plaintiff's own conduct, then his claim under any theory 
must fail. 

Again, the fact that the accident occurred 
or that the plaintiff was injured does not in and of 
itself establish the charge of negligence. The plaintiff 
has the burden of proving by a fair preponderance of the 
evidence that the defendant ship owner was negligent. 


If upon all the evidence you find that the 


plaintiff has sustained his burden and that defendant's 


SOUTHERN DISTRICT COURPF REPORTERS, US. COURTHOUSE 


Due 


gt 57 


caused or contributed 


negligence, in whole or in part, 


to the accident, then he is entitled to recover for 


resulting damages. 


On the other hand, if the plaintiff has failed 
to sustain his burden, then, of course, the defendant ship 


owner is entitled to a verdict. 


Now about the witnesses and the credibility 


of witnesses. 


You have heard the witnesses and you are 


called upon to pass upon their credibility and decide 


the fact issues by all the evidence before you. 
How Go you determine which witnesses are telling 


Of course, you use 


the truth when there are conflicts? 


your ordinary sense, which you do not by any means leave 


behind when you come to the court house and when you go 


to the jury room. 


You saw the witnesses on the stand. How did 


Were they frank, open, truth- 


their manner impress you? 


ful, candid? So you size each one up, drawing upon your 


every day experience in business and social life. 
You may also consider, of course, the relation- 


ship of a witness to the case and his interest, if any, 


in the outcome of the case. 


The plaintiff, Mr. Lopez, is an interested 
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2 || witness and you may consider his brother-in-law, Mr. Gomez, : 
3 | also an interested witness, and there may be others. 

4 An interested witness is not necessarily 

5) unworthy of belief. The factor of interest is just a 

6 factor among others to be considered by you in deciding 


~—] 


what weight you will give the testimony, and you members 
8 of the jury solely determine what weight you give such 


| testimony. 


10 Another principle which is followed in de- 
11 || termining the credibility of witnesses is that if you find 
12 | that any witness testified falsely as to any material fact, 


13 you can either reject all of his testimony or you can 

14 || accept it in part or wholly as you find it credible 

15 || and believable. 

16 Also I should say that the experts, such as 

V7 the medical doctor and Captain Ash, again, the weight of 
18 | the testimony of these experts is entirely up to you. | 
_v They are to be treated just like any other witnesses. You 
20 | judge their credibility as in the case of other witnesses. 
21 || You ask yourselves whether their judgment on professional 
22 || matters carry weight, 1s convincing. Are you satisfied 

: 23 that they gave you fair and accurate opinions? if you are, 


you act accordingly. 


25 I believe, as I said before, if the accident 
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2 resulted from the sole fault and the sole negligence of : 
3 | the plaintiff, he may not recover. 

4 Now, members of the jury, I am about to give 

9 || you instructions on the question of damages, but you must 

6 understand that because I do give you instructions on the 

7 issue of damages it does not mean that the Court has any 

8 


view as to how you ought to decide the case. The question 


9 | of damages is covered in these instructions solely that 
10 | my instructions may be complete in the event that you & 
1] reach the point of considering damages. | 
a If you get to the point of considering damages, 
| 
13 bear in mind that the purpose of the law is to award just 
14 | and reasonable compensation for the loss caused by con- 
15 || duct which imposes liability. 
16 | There is no way by which you can determine 
Ww with mathematical certainty or precision in a case like 
18 || this what the damages are. You simply have to do the best 
19 | you can on such an issue, bearing in mind that damages 
20 | should be neither inadequate nor excessive, but they 
21 should be reasonable and purely by way of compensation. 
22 That is, there is no element of punishment involved in 
= 23 | fixing damages, it is purely by way of compensation for 
24 | pain and suffering and for money loss. 
20 | There are three elements or items which you 
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may properly consider in determining damages, if you get 


to that point: 
The first item is pain and suffering, past 
and future. 

The second item is loss of earnings, past 
and £uture. 

And the third item is medical expenses, past 
and future. 

As to pain and suffering, not much more can 
be said than that the amount should reasonably compensate 
the plaintiff for the pain and suffering in the past and 
for the future, if you find that in the future he will 
suffer pain. 

As to loss of earnings, if you find that the 


plaintift is entitled to 4 verdict, then you should include 


two elements for lost earnings. By elements I refer to 
time periods. 

First, the reasonable value of the time lost 
from the time of injury to today because of the plaintiff's 
inability to pursue his occupation as a longshoremah as 
a proximate result of the injury, and in determining that 


amount you may properly consider evidence of his earning capa 


city, the manner in which he occupied his time before the injury 


and what he was reasonably certain to have earned during 
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the time lost had he not been disabled. And that refers 
to the time period down to tcday. 

The second element is such sum as will com- 
pensate the plaintiff reasonably for any loss of future 
earning power occasioned by the injury and from which he 
is reasonably certain to suffer in the future. in fixing 
this amount, you should likewise consider what his health, 
physical ability and earning power were before the accident 
and what they are now; the nature and extent of his ine 
juries, whether or not they are reasonably certain to be 
permanent, all to the end of determining the effect, if 
any, of his injury on future earning Capacity and, as I 
will explain in a moment, the present value of the loss 
so suffered. 

The theory of the plaintiff as to damages 
for past and future loss of earnings is that he has not 
been able to work from the date of the accident, October 


21, 1968, to the present, and will not be able to return 


to work in the future. 
Taking first the plaintiff's claim for past 


wages, he may recover if you find that he is so entitled 


the sum of wages lost from the date of the accident to the 


present. 


As to the amount of carnings, I give you the 
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following information to aid you in computing plaintiff's 


lost wages; 
His 


wages in 1965 were $9,598, 


His wages for 1966 were $10,161. 


His wages for 1967 were $10,316. 


And from the beginning of 1968 until October 


21, 1968, the date of the accident, he had earned $10,247. 
Now for the plaintiff's claim as to lost future 
wages: 
It is agreed by counsel for all parties that 
according to standard tables and ordinary experience, the 


normal life axpectancy of a man 52 years old, as Mr. Lopez | 


was at the time of the accident, would be 21 and 3/10th 
years, and his normal work expectancy life as a longshore- 
man would be 13 years. 

You may consider this if you decide that the 
plaintiff is entitled to a verdict, but you are not bound 
by 1C. 
members of 


If, the jury, you reach the ques-— 


tion of damages and if you consider loss of future earnings 


and if you reach an amount made up of the aggregate of the 


amounts which you find the 


Plaintiff will loss in the future 


during his work expectancy or life expectancy, you have not 


completed your task, because those amounts would all be 


payable over periods of time in the tuture and you must 
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then reduce the aggregate of those amounts to the pre- 
sent, what is sometimes called the commuted value. And 
the reason is, as you will appreciate, if somebody owes 
you a sum of money payable over a number of years in 
installments and that somebody pays you now all at once, 
a lump sum, a smaller sum than the total of future in- 
stallments, you can invest the smaller sum and By a 
combination of principal and interest recover the same 
amount from the smaller sum as the total of the tuture 
installments. 

In calculating the present value of future 


money installments, you should use such discount rate 


as reasonable and prudent persons, without financial 


experience, would use so as to yield the total amount over 
the period of time involved. 


The third item of damages is medical expenses, 


past and future. 


en 


You may award the reasonable value of such 
expenses already incurred. There is no evidence of what 
the plaintiff, Mr. Lopez, has incurred by way of medical 
expenses to date, but it is agreed that medical expenses 
necessarily incurred as of April 9, 1975 total $43,912.62, 


and are continuing. 


You have heard that these expenses have been 
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paid by Mr. Lopez’ employer. However, for the purpose of 


any award of damages, these expenses should be treated 
as paid by and owed by the plaintiff, Mr. Lopez, himself. 

You may award not only the reasonable value 
of medical expenses already incurred, but also such amount 
for medical expenses as you find is likely to be incurred 
in the future in respect of the injuries suffered by the 
plaintiff, Mr. Lopez, trom the accident here in suit. 

If you, in your consideration of damages, have 
reached this point, you have still not quite completed 
your task, because while there is no defense available to 
the ship owner of any assumtion of risk by the plaintiff, 
still the plaintiff, Mr. Lopez, was under a duty to 
exercise reasonable care for his own safety. And if 
find that the accident was contributed to in part by 
plaintiff's own conduct, this does not bar or defeat re- 
covery by the plaintiff, but to the degree or extent to 


which the plaintiff contributed to the injury, there should 


be a proportionate reduction in the damages. 
The members of the jury will understand that 
I am here taking a case not where you may have found that 


the plaintiff's own fault or own negligence was the sole 


cause of the injury. In that event, as I have told you 


before, the plaintiff may not recover. But if the negligence 
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of the plaintiff contributed along with sneieeorteieess 
or negli-‘ence, or both, to cause the injury, then to the 
degree or extent to which the plaintiff contributed to the 
injury, the damages must be reduced. 

Some of you may have had experience either as 
jurors or otherwise in the state courts where, at least 
for a time, there was a rule that contributory negligence 
bars recovery. That, as I have said, is not the rule 
applied in this court in this type of case. 

This type of case is governed by entirely 


different principles. The principle to which I am now 


To give an example, if you should find that the 
injury was caused, let us say, fifty percent -- and I am 
just using that as an example only, I am using arbitrary 


figures having no relationship to the facts of this 


| 
directing your attention is known as comparative =e 
| 


case -- but, for example, suppose you find that the accident 
was caused fifty percent by the plaintiff's own conduct, 
then the amount of damages must be reduced by fifty per- 
cent. 

Similarly, any other percentage which you find 
is the measure by which plaintiff contributed to his own 
injuries should be applied to reduce the amount of damages. 


On this issue, that is, the negligence of the 
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plaintiff, the burden of proof is on the defendant ship 
owner. 

Members of the jury, we are near the end of 
my instructions. 

Of course, in deciding the issues you should 


not be coi.cerned, and I am sure you will not be concerned, 


about who is the plaintiff or who is the defendant. All 
litigants stand equal in this room. All litigants stand 
equal before the bar of justice. All litigants stand equal 
before you, the jury. 


Your duty is to decide between these parties 


fairly and impartially to see that justice is done, all 
in accordance with your oaths as jurors. 


It is your duty to discuss the evidence. Each 


exchange views with the other jurors. 
To return a verdict, your verdict must be 


unanimous. 


In this case we are asking the jury to return 


what is called a special verdict, which means that you 


juror is entitled to his or her own opinion, but you should | 


are given certain questions to answer. 
I will read these to you now and will give the 
questions in writing to Mr. Poremon. 


This is the special verdict: 


SOUTITERN DISERICT COURT REPORTERS. U5. COURTHOUSI 


EL IO EGG LETTE OEE EES EOC ET OLE Te IE 


189a 


1. Do you find that the plaintiff has establish- 
ed his claim of unseaworthiness? 

Answer, yes or no, and there is a space for 
the foreman to write the answer yes or no in the space 
provided. 

If your answer to the foregoing is yes, was 
such unseaworthiness due (a) to improper stowage? Answer 
yes or no. There is a space provided for the foreman to 
write yes or no. 

By improper stowage I mean, of course, to 
include and refer to the issue I mentioned as to whether 
or not the steel beams, one of which feli on the plaintiff's 
leg, were or were not safely chocked at the time of the 
accident. That, of course, was an issue, as you know, 
between the parties. But that is included in the expression 
“improper stowage.” 

(6) to improper unloading? Answer yes or no, 
and there is a space provided for you to write yes or 
no. 

2. Do you find that the plaintiff established 
his claim of negligence on the part of the ship owner? 
Answer yes or no and there is a space provided for the 
foreman to arswer yes or no. 


3. t£ you find that plaintiff’ is entitied to 
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2 | recover either for unseaworthiness or negligence of the : 
3 ship owner, or both: 
4 || (a) What is the money damage to date? Answer 
5 || dollars and there is a place for the foreman to write 
6 | the dollar amount, if you get to this point. 
7 (b) What is the future money damage reduced 
to present worth? Answer dollars and a blank for you to 
9 indicate future money damages. 
10 | (c) What is the total damage, amount (a) plus 
11 } (b), which is a matter of simple arithmatic. Then answer 
12 ! dollars for the foreman to indicate. 
13 | And the last question, the fourth question: | 
\4 | If you find that plaintiff is entitled to 
I 
15 | a verdict, did the defendant sustain his burden that 
16 ! plaintiff contributed to the accident? Answer yes or no’ 
M7 | and a space for the foreman to indicate. 
| If the answer is yes, what percentage? Then 
19 | there is a percentage figure for you to indicate. 
20 | Mr. Clerk, will you give this to the foreman. 
21 Members of the jury, if during your deliberations | 
2 I you wish to see any of the exhibits, Mr. Foreman should 
# 2 || send a note by the marshal and we will send in the exhibits * 
2A requested to you. 
25 If during your deliberations you wish any of 
| 
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the testimony read, likewise, Mr. Foreman should send a 


note by the marshal and arrangements will be made. 

Now we come to that part of the trial when 
we must excuse our alternate juror, the one alternate 
juror remaining. 

You will appreciate, Madam, from what 
you have seen this morning that having alternate 4urors 
is highly important and oft times avoids the expense and 
inconvenience of retrying the case. 

You have served with our thanks as fully as 
if you were a member of the jury and participating, and 
now we will excuse you and you may take your things from 
the jury room so that you can be out wien the jury retires 
to. deliberate, 

Thank you very much. 

(Alternate juror excused.) 

THE COURT: Mr. Foreman and members of the 
jury, I ask your patience for a few moments longer. 1 
would like to see counsel and the reporter here at the 
side bar, and I will ask you to remain patiently and 
without speaking to each other and we will resume in just 
a moment and “ubmit the case to you. 

May I see counsel, please. 


ooops § ES: ot 
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Pils COURT: 
that. 


Anything else, Mr. Cohen? 


epaaesie 
f MR. COHEN: Yes. 
%, 


I would like to take exception to your Honor's 


failure to charge Nos. 6, 8 and 12 of the defendant's 

1 

i requests to charge. 

| OST ETF 

I would also ask your Honor, in conjunction with 

i 

i : : . 

| the charge, that is must be a unanimous verdict, that 
there —= 

Tis COURT: L-told them that. 

| 

I MR. COHEN: Yes. But in conjunction with that, 


| your Honor, I ask that their verdict must be unanimous on 


| each of the questions in the special verdict. 


THE COURT: Incidently, I just followed along 


blindly in the path that I nave used in the past, but are 


we still taking or insisting on unanimous verdicts in 


Civil cases? 


MR. COHEN: Tes. 


MR. BLANC: Yes, your Honor. 
|| Tike GOURD: 
know. 
That being so, I think the answer to each 


question must be unanimous. 
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MR. COHEN: Yes. 


THE COURT: What else? 


MR. COHEN: That's all. 
THE COURT: Mr. Cichanowicz? 
 aaaeaaianaaial 
| MR. CICHANOWICZ: Your Henor, I join in Mr. 
Cohen's exception to the charge, failure to charge in 
accordance with requests 6. 8 and 12. 

In connection with the charge on unseawortniness 
in which your Honor, according to the way I wrote it down, 
your Honor charged that if the negligence results ina 
condition of unseaworthiness at the time of the accident 


and the accident results, the vessel is unseaworthy. 


THE COURT: That was in when I was talking 


about operational negligence? 

MR. CICHANOWICZ: Yes. 

THE COURT: That is something I must have 
borrowed from Judge Weinfeld and that's what our struggles 
with the Usner case is. 


You can note your exception. There is not much 


T can do about it. Tt is a terribly hard 395. 

MR. CICHANOWICZ: I mean, it is my understand- 
ing if the act is in progress and an unseaworthy condition 
results, that doesn't render the vessel unseaworthy. But 


if as a result a condition then exists and subsequently 


something happens, that is when that unseaworthiness may 
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to 


become a proximate cause. 
3 It means you have to stop between. 


a | THE COURT: You may be right, but © have 


qn 


Struggled as hard as I could and I can't do any better 


6 | with it. 
cy ft is a hard thing to deal with. —-Gouldn't you 
8 i agree? 
|| MR. CICHANOWICZ: Yes, sir. 
i gr sa 
10 THE COURT: All right. Anything else? * 
Ht | MR. KLONSKY: Your Honor, maybe to satisfy 
12 


| Mr. Cohen's objection, could we have a special question 
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13°) as to what the future medical expenses would be so if it 
ld | is to be excised by the Court of Appeals on the basis 
ce || : : 
Is || of his contention we still have the balance of the verdict? 
1 
16 | I didn -€ think any one would object to that. 
isi ft only asked for $25,000, but if he makes an issue of it, 
8 | I wouldn't like that to be the cause of a disruption of a 
19 verdict if we get it. 
ond : 
a THE COURT: You mean that there is no proof as 
' 
21 || to what it is? 
22 | MR. KLONSKY: That's what he says. I think 
} 
| 
. 23 there is proof of the fact that he obviously is in need 
24 | @£ it. He has this condition now which was seen by the 
} 
| 
2 || jury. 
| 
Pe 


THE COURT: That was my theory, that they could 
conclude from the testimony of the doctor Gither that he 
would be required to have further treatment or operations 
because of the continuing pus condition or, as alternate 
juror number one, now the foreman, was about to ask in 
this question, might lase the leg, might have to have it 
amputated. 

MB. KLONSKY: You Can't project the future with 
any known means presently. : 


I couldn't tell you how many days he will 


Spend in a hospital, how many doctors he is going to see 


inthe future, but he is entitled to future medical expenses 


even though he can't compute it accurately. 


That's why pain and suffering can't be com- 
puted accurately, but it is still an item of damage. 

MR. COHEN: He 1s talking now as to his failure 
of proof. His doctor didn't say there were other operations 
required or how much they might possibly cost. 


THE COURT: 1 don € want to tinker at €his 


late date WLEn the questions. 1 qust trust my ability to 


do it competently. 
All Fight. 


(in Open court) 
SRR ei the. 


THE COURT: Members of the jury, I find that 1 
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made at least one mistake during my instructions. 
inadvertently referred to Mr. Gomez as the brother-in-law 
of the plaintiff Mr. Lopez. 

Gomez, you remember, was the signal man, and 
he was not, is not the brother-in-law. It was Scerencses: 
or something like that, a longshoreman who was in the hold 
with Mr. Lopez, who is his brother-in-law. 

Also when I spoke of interested witnesses I 
dtan't mention Captain Hansen as an interested witness, 
but you might or Might nce consider him an interested 
witness. I express no opinion as to whether he was or he 
wasn't. 


And also you have not the form of the questions. 


course, that means that your answers to each question 


I did tell you that your verdict must be unanimous. of | 


must be unanimous. 


AY) wight. oF. Clerk, will you swear the 


is 
marshal. ; 
F 


comer” = () marshal was duly sworn.) 
THE COURT: Now the case is being submitted 


to you, the jury. The questions on the special verdict 


form should be answered. 


when you have reached a verdict by answering 


these questions, tell the marshal, and then in open court 
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2/9/16 pm 1 
ps (At 2:30 a note was received from the jury.) 
THE COURT: We have a note from the jury which 
*nyidence required: Deck plan of ship." 
ME. KEONSRY: Shere 1 1s. 
THE COURT: What 1S that? 
MR. KULONSKY: Plaintifl'’s Exhibit 2. 
THE COURT: All right, May £ Rave it. 


(Pause) 


THE COURT: 8S 1€ agreed that Plaintiff's Exhibit 


225 the deck plan of the ship? 


MR. KEONGKY: Yes, your Honor. 


CICHANOWICZ:. Yes. 
BLANC: Yes, your Honor. 


COURT: The next item says: ~“Stowage plan, 


No. 1. held.” 
MR. KLONSKY: Here it is. That 1S Exhibit | in 
evidence. 


THE COURT: All right, show it to the defendants. 


MR. CICHANOWICZ: Yes. 

THE COURT: Is 1t aqreed that the stowage plan 
EMAibLEe L? 

MK. BLANC: 65, your Hoaor. 


MR. COHEN: Yes. 


MR. CICHANOWICZ;: Yes. 
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THE COURT: Then 16 says: "Photographs of 
No. 1 hold before and after.” 

MR. KLONSKY: We have the small ones, too. Here 
are the small ones. 


MR. CICHANOWICZ: Do you have all three? 


MR. KLONSKY: Two small ones and three large 


MR. CICHANOWICZ: No, three of each. 


MR. KLONSKY: Oh, yes, here is the third one. 


(Handing) 
THE COURT: May I see what we have here. 
(Documents handed to Court.) 


THE COURT: I have been given Oldendorf's 


Exhibit 3, Oldendorf's Exhibit C, Oldendorf's Exhibit D 


and Oldendorf's Exhibit D-1l, C-1 and E-1. 

Are there any other photographs? 

MR. KLONSKY: No, net of the No. 1 hold. 

MR. CICHANOWICZ: Not of the hatch. 

HE COURT: Then, Mr. Clerk, will you give the 
Marshal for the jury Exhibits 1, 2, Oldendorf's C, 
Oldendorf's D, Oldendorf's E, Oldendorf's C-1, D-l and E-l. 

(Documents handed to Marshal) 


THE COURT: Mr. Clerk, will you mark this note 


from the jury as a Court's Exhibit, please. 
3 


SOUTHERN PIKE COURT REPOR. RS, US COURTHIOUS! 


499a 


(Court's Exhibit No. 1 marked for identification. 
MR. COHEN: Your Honor, at 4:15 this afternoon 
tT have a conference before Judge Owen in Room 1506. 
May £, 1° we have not had a verdict by that 
time, be excused to go down there, and if I am needed up 
here, if a note or 4 verdict should come in, would your 
Honor have the Clerk call me down there? 


THE COURT: Yes- 


(Recess) 


(At 3:00 o'clock p.m. a note was received from 
the jury.) 

(In open court in the absence of the sury.) 

THE COURT: Now we have another note from the 
jury. The note reads: "Jury requests that part of 
Judge's Charge with regard to the ship owner's responsibili- 
ties, in particular the unloading." 


I thought that I would answer that question 


by giving them my charge on unseaworthiness, because i 
don't think that this encompasses negligence. 


Mr. Clerk, would you get the jury. 


(Jury present.) 


THE COURT: Members of the Jury, we have your 


last note, which reads: 


"Jury request that part of the Judge's Charge 


a 
—— 
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with regard to the shipowner's responsibilities, in particular . 


the unloading." 
In my view, this is a perfectly sensible 
request, and as I repeat my instructions, I am well aware 
they are they are not as clear as I'd like them to be, and 
I can only say that the state of the law in this area is 
itself very imprecise, and judges as well as juries have 
to do the best we can with the law that has been made for 
us, of course, in the last instance by the Supreme Court, 


So, you mustn't be in any way discouraged if 


you think that it is not an easy subject to grasp, because 


judges and lawyers have had the same gifficulty for a long 
time. 

With that introduction, I am going to look at 
my notes and attempt to review and give you again my 
instructions in the respect in which we think you have asked 
for them. 

It is an ancient law of the sea which imposes 
upon the owner of a ship the duty to supply the crew with a 
seaworthy vessel, which means one reasonably fit toc 1c8 
intended purpose or use, that is, a ship reasonably adequate 
for crew members to discharge their function. And that duty 
of a shipowner extends to all parts of a ship ~- holds, 


equipment, working areas used by the crew in the discharge 
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of their duties. 

The duty requires proper stowage and proper 
methods of unloading and equipment for such purpose, such as 
lashing, chocking, dunnage and the like, must measure up to 
the required standard. 

When the shipowner gives over control of the ship 
to an. independent stevedore such as ITO, this did not 
relieve the shipowner of his absolute duty to supply a 
seaworthy vessel. That duty extended both to the working 
area and to all equipment used aboard the vessel. 

A ship owner is not relieved of his obligation 
to supply a seaworthy vessel by the fa that equipment, 
or some of it, which is used in the work is to be supplied 
and is supplied by the stevedore. The shipowner's duty to 
provide a seaworthy vessel to Lopez was entirely independent 
of and separate from whatever duty, if any, may have been 
owed to Lopez by his employer, ITO. 

The shipowner's duty to supply a seaworthy 
vessel is absolute, and if he fails in that duty, that is, 
if the ship, its working areas, its stowage or the method 

unloading, are not reasonably fit for intended use 
so that the working areas are not reasonably safe for the men 
at work, and if as a proximate result a longshireman doing 


a crew member's work, as in this instance, is injured, then 
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the shipowner is liable for the resulting damages. 

Under the doctrine of unseaworthiness,. this 
absolute liability is imposed even though the shipowner 
may have been free from fault and whether or not the 
officers of the ship knew of the defective or unseaworthy 
condition. 


The method of unloading cargo or the manner 


of stowage of the cargo may itself contribute to create 


an unseaworthy condition. The shipowner's duty as to a 


seaworthy vessel is a continuing one and is non-delegable, 
that is, it can not be passed on to another person, nor 
does liability for an unseaworthy condition depend upon 
negligence, fault cr blame. 

It is the fact of unseaworthiness, if you do 
so find, which renders the shipowner liable if as a proximat 
result a seaman or longshoreman sustains injuries. 

When I say that the shipowner has an absolute 
duty to furnish a seaworthy vessel, this does not mean that 
the owner was required to furnish an accident-free ship. 

In deciding whether a vessel is seaworthy, the standard 
is not absolute perfection, but reasonable fitness. 

In short, the duty is to supply a vessel and 
equipment reasonably fit for their intended use. 


Then I attempted to point out the differences 
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between an isolated act of negligence hy some third party, 
such as a fellow longshoreman or the crane operator, which 
I described as operational neglige ice,and negligence of 
that sort which had continued for such a period as to 
constitute a condition which you could find was the same as 
unseaworthiness. 

I said that the law distinguishes between a 
condition and an act which might or might not bring about a 
condition of unseaworthiness. 

And this is the distinction which I said had 
been considered metaphysical and hairsplitting, and in the 
decided cases, it is a distinction which is somewhat 
difficult to explain but I am attempting to simplify for you 
because you are called upon to make the determination 
whether this ship, including possible acts of negligence by 
others, was, in fact, unseaworthy. 

If the condition of unseaworthiness exists, 
whether it was brought into existence by the ship's crew or 
by a third party or a fellow employee of the longshoreman 
plaintiff, the shipowner would still be liable if there was 
a condition of unseaworthiness. 

Then I supposed or took as an example a 
seaworthy vessel and equipment reasonably fit for the 


intended use of that eyuipment and I supposed unloading 
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operations to be in progress. 

Then I asked us to suppose that in the course 
of the unloading operations there was the negligent act of 
some person not a part of the ship's crew. 

In such an instance, if the negligent act is 
still in progress and has not ripened into an unseaworthy 
condition, then the act, the negligent act, in this case 
possibly the stevedore or Hoffman, the crane operator, is 
referred to as operational negligence, and in that 
circumstance, the shipowner would not be liable because, as 
we have seen, the negligent act is still in progress and 
has not yet ripened into an unseaworthy condition. 

In such a case, the defect arose as a momentary 
step or a phase in the progress of the work and was an 
isolated incident in the continuous course of operation and 
an unseaworthy condition had not yet resulted and the ship- 
owner would not be liable. 

On the other hand, if this act of negligence or 
Momentary phase had ended and the act had ripened into a 
condition of unseaworthiness at the time the accident 
occurred, then, because at that time the ship was 


unseaworthy, the shipowner would be responsible. 


This means that there is a point at which 


negligent conduct ends and an unseaworthy condition begins. 
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And if the act, that is, the negligent act, in this case 


' 3 of the stevedore or of the crane operator or Hoffman, or 
‘ 4 || both, results in a condition of unseaworthiness at the time 
s ) | of the accident, then the shipowner is liable. 
6 ! But if the negligent act falls short of 
7 | creating the condition at the time of the accident, that be. 
: remained an isolated or momentary phase of operational 
9 negligence, then the shipowner is not liable. 
. 10 As I said at the beginning, I wish I could be 
™. ll more specific, but I am afraid that these general 


12 principles are the answer to your question. And so I 
’ 13 || suggest you retire and resume your deliberations. 
i 
othe i4 Thank you very much. 


(At 3:30 p.m., the jury returned to the jury 
room to continue to deliberate upon a verdict.) 
alae MR. KLONSKY: Your Honor, may I be heard? 


Of course. 


THE COURT: 


Mr. Clerk, will you mark this as the next 


Court's exhibit. 


21 (Court Exhibit 2 was marked for re 
wenn SEE URL 
ae MR. KLONSKY: Your Honor, I think the theory, 


the presentation by the plaintiff, of how the unseaworthiness 
is involved was not expressed by your Honor towards the end of 


your discussion with the jurv. 
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(Trial resumed) ee 


E February 10, 1976 


(In open court in the absence of the jury.) 

MR. CICHANOWICZ: Your Honor, we asked for this 
opportunity to take further exception to the Court's 
charge and the recharge of the jury, particularly, the use 
of the words “metaphysical distinction" between negligence 
and unseaworthiness. 

I think there is actually no distinction. 

THE COURT: Between negligence and-- 

MR, CICHANOWICZ: In defining the Usner theory, 


your Honor used the words "metaphysical distinction, which, 


I understand it on reflection, means there is actually no 
distinction. 

THE COURT: I think that is another word I 
borrowed from Judge Weinfeld. But never mind, I adopted it 
and atl responsible for it still. 

MR, CICHANOWIC2: 1 think the other reference 

\ that your Honor made to the fact that lawyers and attorneys 
have difficulty in understanding this distinction--I. think 


that that rather puts the jury in a situation where they 
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2 may have some doubts in their minds as to what the law is. 
3 THE COURT: But isn’t it so? 
4 MR. CCHEN: No. 
5 | MR. CICHANOWICZ: No. 
6 | MR. COHEN: May I join in Mr. Cichanowicz's 
7 | objection. 
8 i THE COURT: Of course. You are perfectly free 
9 to make the record. 
10 | MR. COHEN: -= would like to join in Mr. 
| Cichanowicz's statement and the exception and perhaps try 
Co 


and amplify his thought, because it disturbs me, too, the 


13 | more I reflected upon your Honor's charge. 

5 14 | The defense in this case has been a very simple 

IS | one, namely, that the accident was caused purely and simply 

: 16 because the crane operator improperly topped the boom of 
V7 | the crane without having received a signal to do so, and 
18 | that that set in chain all the events that occurred, the 
19 draft swinging, striking the beam which ended up on 
m | plaintite’s jeg. 
21 | The plaintiff's theory was that there was some 
= | condition of unseaworthiness preexisting in that hatch 

- 23 | upon which such a negligent act by the crane operator | 
a | acted. | 
25 | It really is irrelevant to the plaintiff's case 
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what triqgered any unseaworthy condition, whether it was 4 
negligent or non-negligent act. The plaintiff wins his 
case 1f he establishes that there was an unseaworthy 


condition which was a contributing cause of the accident. 


His theory has been that the stowage of those 


beams, the removing of the lashings and the chocks, 


constituted such an unseaworthy condition. He would 
win his ease merely by having the jury find that there 
was such a condition which caused the accident. 

The defense, on the other hand, has Gaia there 
was no such condition, the accident was caused purely and 
simply by the negligence of the crane operator. 

That is the basic distinction under the 
circumstances of this case between unseaworthiness and 
operational negligence. 

We fear that when your Honor said in his charge 
and recharge that the distinction between unseaworthiness and 
operational negligence is a metaphysical one which even 
judges and lawyers have trouble with sometimes don't 
understand, you really, + submit, took away the defense in 
this case. You are telling the jury that, in effect, there 
is no real distinction and, therefore, they could find, 
contrary to the decision in Usner, that the negligence Of 


the crane operator could be considered by them as an 
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unseaworthy condition of the vessel in and of itself, aad 


that is contrary to the law. It has been contrary to the 


in using that language your Honor did gravely jeopardize 
the cefense. 

We wanted to call this to your Honor's attention 
as soon as we could in the hope that if your Honor agreed 
with us some corrective action migh’ still be 
taken with this jury. 

THE COURT: I am certainly not going to add to 
the jury's confusion by giving them any further instructions. 

Since IT will be trying these cases, I would 
like to know myself what is involved. 

According to Mr. Klonsky, Usner jeftt the 
preexisting law intact. He sites me all the time. He 
says that Justice Stewart says we ere not changing the 
preexisting law. 

He also says that operational negligence can 


still produce unseaworthiness, and I am inclined to agree 


with him if it passes an isolated incident cf unseaworthiness|. 


MR. COHEN: Right. 
THE COURT: Excuse me. Of negligence. 
Tt seems to me that I left the jury the option 


of saying that if they found that there was neqliqence 
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of the crane operator and that that was an isolated instance 


| of negligence, that the ship was not made unseaworthy 
| thereby. 
MR. COHEN: A plaintiff recovers, your lionor, 
not hecause an tnseaworthy condition was caused by an act 
of operational negligence; a plaintiff recovers merely by 
showing an unseaworthy condition, regardless of how it 
is caused, which unseaworthy condition was a contributing 
cause of the accident. 

So, it is not part of the plaintiff's case, 
really, to have to show how the unseaworthy condition 


came into being. 


dealing with a draft, the first draft being taken out that 
morning, which suddenly swings from' the offshore side to the 
nshore side, with the only explanation in the plaintiff's 
own case being that of the signal man who says that the 
crane operator improperly lifted his boom "when all I did 
was tell him to raise up on the dra -t..."-that is the only 
explanation given in his case-- if that be what this jury 


should believe caused the accident, then I think they 


they should find for thd defendant, because that is a clear 


| 
| 
In the context of this case where «e are 
| 
| 
| 


should be instructed that as a matter of law in that situation 


: 
| 


act and a simple act of operational neqliqence for which 
i SOUTHEN DISiKICT COURT REPORTERS, UL. COURTHOUSE { 
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%, 
2 | this ship can not be liable. 
i 
S| What your Honor said before is true theoreticall 
4 and might apply in another case. Something could be done | 
! 
eo ey ; : 
9 | on a Monday that leaves a condition existing and on a 
> | 
6 | Tuesday somebody gets hurt by it. The fact that it was | 
‘od } 
oy done on a Monday negligently or non-negligently is 
8 | ) 
I unimportant. If on Tuesday there is an unseaworthy condition, 
li 
. . | that’s what counts. 
| 
0 | an this case we don‘t have that kind of a 
it) 6Situation, and giving a charge, I think, that embraces 
Ng \ } 
NN 8 that theoretical possibility to the circumstances of this 
19 ! 7 : *" ° ‘ 
a ea case really injures the defense, because this is not that 
S of | 
a mn | kind of a case that your Honor, you know, was theoretically 
*/ 


We don't have that kind of passage of time or 


anything else. We have a simple instantaneous act, 


really shouldn't have this jury concerned with, I think, 


becase I can see--they shouldn't be concerned with that 


9° } ‘ mn « : . 
21 passage of time of the ripening. They may take that to 


understand--and I think if they did it would be highly 


q 
according to the plaintiff‘s own proof, and, therefore, we 


improper and wrong--to undertstand that if the swinging 


draft would have hit the plaintiff himself, that would be 


operational negligence, but if it hits the beam which then 
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hits the plaintiff, that might be what your Honor has in 
mind when your Honor talked about ripening into unseaworthi- 
ness, and that really is not a legal distinction in this 
case. 

I think that this case--I am getting 
repetitious and I don't mean to be. But this case really 
has 2 simple, sharp, factual issue. In my judgment, it 
there was a bad stow-- 

THE COURT: Excuse me, Mr. Cohen. 


The trouble is the jury could find that taking 


away the chocks--I notice there is an issue of fact there, 
but suppose they were to believe the plaintiff's witnesses 
and find that the chocks were taken away, and suppose they 
found that that itself created an unseaworthy condition, 
relying on relying on Ash's testimony that that made the 
beams liable to fall down, if in that circumstance one 

of the beams does fall down, whether it's a roll of the 
vessel or any other reason, and the plaintiff is injured, 


he ould have a verdict. 


COHEN: Absolutely riqht. I couldn't 
agree with you more. 


Fa 


COURT: So, I didn't feel I could direct a 


verdict for defendant. 


COUFN: That is not what I am suggesting. 


2A3a 
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: | What I am concerned with is the converse : 
a Of that situation. 
| ’ 
‘| If the jury should not believe that the chocks ee 
si were removed or if they should not find that the ship was 
| 
6 | unseaworthy because of the condition of the cargo stow, 
| 
“ 1} . F 
a) they then have to consider, under your Honor's interrogatory 
8 | and under the charge, the cause of the accident. And the 
i 
| 
9 | defense here has been saying that the accident was caused 
10 | by a simple act of negligence on the part of the crane 
: | 
11 | operator which we think brings this case under the Usner 
| 
| Goctrine, if the jury should so find. 
| 
13 yj But what we are fearful has happened ‘s that 
I 
i : ? 
Mi in be course of thie charge the jury has been 1.4 .. 
! 
' 
15 | believe that that is a metaphysical distinction which really 
16 } means no distinction and that the ship can be found liable 
| 
7 | under the law for unseaworthiness even if the sole cause of ° 
18 jj the accident was this single negligent act of the crane 
| 
19 | Operator . 
| 
20 | That is where we think the charge may lead the 
| 
21 jury astray to the defendants’ prejudice. | 
ie 
| 
22 t THE COURT: Mr. Cohen, as one lawyer to another, | 
3 I must. say that I am not terribly happy with the charge, | 
! | 
| 7 * : 
24 i but it is just the best that I can do under the circumstances, ie 
| 
Pe x ‘ ee 
23 | and you fellows are experts in this field, I'm not, and I 
i 
% | 
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think the judges have contrived between them all to make a 


I am glad to have your views and I am by no means 
rejecting them, but as I say, I am not going to change 


my charge. 


Mr. Klonsk,y, do you want to educate me further? 

I am not going to change the charge, but I am 
anxious. I can't avoid error at this stage in this 
ease, if J Nave committed it, but maybe ain the future-— 

Mr. KELONSKY: Your Honor, you have made an 
excellent charge, except where I excepted. 

Very simply stated, we do not have an Usner 
«e'tuation here. It i8 not 4 single isolated, unexpected 
act from beyond by someone who is not related to the opera 
tion or unrelated as a winch operator. 

We have a condition which in the Amadore case 
was called operational unseaworthiness, wich was the 
nature of the stow after the chock was removed and that was 
a dangerous situation which was brought into play by the 


movement of the draft. 


Whether the movement of the draft was negligent 


or not negligent on the part of the crane operator, is 
immaterial, it came upon something which constituted a 


danger and that ripened into unseaworthiness, and that is 
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what the Crumady case has held, the Grillea case. 

In Grillea it was only a few seconds puting down 
the hatch cover with the wrong pad eye underneath and the 
man stepping on it and the man being precipitated into the 
hold, just a few seconds. 

THE COURT; Yes. 


But as you tell me this, I can see that the 


defendants have some point, because they say all well and 


gocd, if you win on that theory they are prepared to take 
their lumps. But they say that it is conceivable under 
my charge that the jury might find that the beams were prom 
perly stowed so that there was no unseaworthy condi 
fore the negligence of the crane operator. 

What they are saying is that it is conceivable 


that the jury might find unseaworthiness even so from 


the -- 


MR. KLONSKY: The mere movement of the draft? 
THE COURT: -- from the movement of the draft 
with my charge that there is a point at which neqligence 
ends and unseaworthiness begins. 
MR. KUONSKY: You very carefully =- 


THE COURT: % think that is the basis for it, 


and I say they have a point. 


MR. KLONSKY: You pointed out to them --— 


—— 
= 
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MR. BLANC: ‘That is correct, your Honor, and 
for that reason Hoffman joins in the request of Oldendorff 
and ITO for a further charge. 

pe 

MR. KLONSKY: Your Honor, I do recall you 
charging them that if it was a single isolatea incident 
that they could find for the defendant. You said that 
more than once. 

THE COORT: I did. 

MR. KLONSKY: And i think that -- 

THE COURT: And on the defendants' theory, 
which I assumed they included in their summation, the 
jury could find that. 

MR. KLONSKY: But what about the tag lines? 


That doesn't require anything with the stow, that requires 


a situation where inadequate equipment was furnished or 


an inadequate means was taken for the discharge. 
THE COURT: Yes, yes. 


I think you have protected yourselves against 
my error. 
MR. BLANC: Yes, your flonor. 
I just wanted to make certain that I had 
formally excepted. 


THE COURT: Yes, of course. 
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accident so that there is no evidence on which the jury 
can find that he has lost earnings solely because of this 
accident from October 21, 1968 to date. 

There is also no evidence as to the availability 
of any job today or in the future to the plaintiff based 
on his experience as a longshoreman. 

Tt seems in that state of the record, the 
jury is being asked to speculate as to loss of earnings 


to date and in the future. 


MR. COHEN: I would like to join in Mr. Blanc's 


exception and further except by reason of you ‘onor's 
failure to charge the jury that it is the plaintiff's 


burden to prove the items of damage that he claims. 


MR. CICHANOWICZ: Your Honor, I join with Mr. 
Blanc and Mr. Cohen in the exception. 
THE COURT: All right. 


(1.t 3:30 p.m., in open court in the absence 


of the jury.) 
head iae 
. ee 


THE COURT: We have a note from the jury. It 
reads, “The jury has finished deliberation and has arrived 
unanimous decision on all questions," but it doesn 


what the decision is. 


Mr. Clerk, will you mark the jury's note as the 


Court's exhibit. 
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(Court Exhibit No. 4 was marked.) 
THE COURT: Mr. Klonsky, amy I give you back 
your material that you gave me, your article and the note 


from the Law Week (handing.) 


Thank you very much. 


Mr. Clerk, will you get the jury, please. 
(Jury present.) 


THE COURT: Mr. Clerk, will you take the jury's 


cee eeshomecrocinctenaesenllcahicoeuacin thse AOE AA NO AAD ALO A 


verdict, please. 
(Jury role called; ail present.) 


| ; THE CLERK: Mr. Foreman, has the jury agreed 


upon a verdict? 


FOREMAN: Yes, they have. 


THE 
THE CLERK: As to question 1, do you find that 
the plaintiff has established his claim of unseaworthiness? 
THE FOREMAN: The answer is no. 


THE CLERK: If your answer to the foregoing 


is yes, we go to question No. 2. 


Do you find that the plaintiff established his 
claim ot negligence on the part of the ship owner? 


THE FOREMAN: The ansver to that question is 


THE CLERK: Question No. 3: 


If you find that plaintiff is entitled to 
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2 a recovery either for unseaworthiness or negligence of - = 
3 ship owner, or both, (a) what is the money damage to 

ae 4 i date? 
5 THE FOREMAN: $240.000. 

i. 6 : THE CLERK: (bh) what is the future money 
7 damage reduced to present worth? 
4 THE FOREMAN: $125,000. 
2 THE CLERK: (c) what is the total damage 

10 amount? 

, x 1 THE FOREMAN: $365,000. 

a 2 | THE CLERK: ,4. If you find that plaintiff 
13 is entitled to a verdict, did the defendant sustain its 
M | burden that plaintif* contri‘uted to the accident? 
15 THE FOREMAN: The answer to that is yes. 
16 THE CLERK: If the answer is yes, what per- 

centage? 

18 THE FOREMAN: Fifteen percent. 
19 | THE COURT: All right, Mr. Clerk. 


Would you pole the jury. 


at THE CLERK: Members of the jury, listen to 


your verdict as ti stands recorded. 


Your answer to question No. 2 was yes. 


Your answer to question No. 3(a) was $240,000. 


Your answer to (b) was $125,000. 


SOUERN DISt RICE COURT REPORTERS. Us. COURTHOUSE _ 


7 ee 


a20a 


Your answer to (c) was $365,000. 

Your answer to question No. 4 was yes. 

And if the answer is yes, what percentage, it 
was fifteen percent. 


(Each juror, upon being asked, “Is that your 
y 


verdict?" answered in the affirmative. [ 


CABS pemreeRe 
THE COURT: Mr. Foreman, ladies, before excus- 


ing you with our thanks, I want “6 say just a few words. 

First, I want to say what I do not alsways 
say, and that is that I think you have been most conscien- 
tious. YOu have come in here from the community and helped 
us in the administration of justice and we thank you for 
it. 

You have been diligent, faithful, conscientious, 
and you should know that. 

Then I want to say to you what I always Say 
to jurors, and that is, first, I never comment as the pre- 
siding judge on the verdict of the jury. In civil or crimi- 
nal cases, I never comment. So the fact that I make no 
comment is not to be taken to mean anything. I never 
comment. 

Second, I conceive that in both civil and 
criminal cases, when the jury comes in from the community 


to help us, what occurs in the jury room is a matter of 
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THE COURT: I figure that this means that I 
should direct the clerk to enter a verdict against the 
ship owner for $310,250. 


Does that -- 
MR. COHEN: That is the arithmetic, your Honor. 


15 percent off the $365,000. 
So 


4; THE COURT: Then on the verdict of the jury 
as oe in the minutes of the court, the clerk is 
directed to enter a judgment in favor of the plaintiff and 
against the ship owner, the defendant Oldendorf, for 
$310,250. 
fhe first thing I think I ought to do is to enter 
tain motions. 
Mr. Klonsky, I assume you don't have any motion, 
MR. KLONSKY: I do have a motion. It goes 
to the contributory negligence aspect as previously indicated 
I don't think there was any proof of it and there 
was a burden of proof on the defendants as to whether perhaps 
the plaintiff should have been closer inshore and aft. 
I respectfully submit that there is no mention 
of it made by the defendants in their summations, that ther 
was no proof of it whatsoever in the record and I respect- 
fully ask that this be excised from the judgment and the 


full amount be given to the plaintiff. 
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THE COURT: That motion is denied. 

All vight, Mr. Cichanowitez. 

MR. CICHANOWICZ: Your Honor, I think I would 
like to make my motion on written papers. 

THE COURT: I beg your pardon? 

MR. CICHANOWICZ: I would like to make my motion 
on written papers. 

I do have ten days from the date of the entry 
of the judgment, which I assume will be -- 

THE COURT : T am not sure. It will be either 
today or tomorrow. 

MR. CICHANOWIC2: Yes. I would prefer to do that, 

THE COURT: All right. Where does that leave us 
about the claims over? That disposes of the claims over, 
doesn't it? 

MR. CICHANOWICZ: No. 

MR. COHEN: fF think it does. 

MR. CICHANOWICZ: No, it does not, definitely 
not. 

MR. COHEN: I think that under the law, where a 
ship owner is not liable for the warrant’ of seaworthiness, 
which is a species of his liabilitywithout fault, he is 
not entitled to any concomitant warranty from any of the 


shoreside contractors who were working aboard the ship. 
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In other words, it is only where the ship owner 
is liable for his warranty of seaworthiness that the 
courts have invoked this Ryan, type of warranty of work- 
manlike service, and that was discussed at length in 
the Second Circuit in the case of Schwartz v. Compagne General. 
I don't have the citation offhand, for which I apologize, 
but I will get it to you tomorrow or I can include it in 
some papers. 


MR. CICHANOWICZ: I disagree with Tir. Cohen. 


And I wish I could remember the name of the case. I 


believe it be 4 Ooeeas Court case. I can't recall the name 

In that case there was only a finding of negligende 
and the Supreme Court did send the case back because the 
judge had directed a verdict for retrial on the indemnity 
issue. 

Concurrent negligence is not a bar to indemnity. 

I have researched this issue. I have had this 
issue up in several other cases in this court, and indemnity 
has been allowed. 

So merely because the jury finds that the ship 
owner was negligent and finds that the vessel was not un- 
seaworthy does not automatically preclude the recovery of 
indemnity. 


I think there is no question about it under the 
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warranty of workmanlike service. As I say, concurrert | 
ais 3 | negligence does not defeat recovery. So whore are we? 
4 | What are we talking about? | 
5 | THE COURT: I think probably I better give you a 
6 | hance to think about it, possibly deal with it at some 
7 | in the future. | 
& ty strong preference, of course, would be to try | 
9 | to dispose of the matter quickly, but I'd rather i6 it = 
10 | than do it fast. 
ll In some ways it is sort of a strange verdict. 
12 MR. COHEN: It is almost inconsistent. 
i | MR. CICHANOWICZ: I think it is an inconsistent | 
i4 | Verdict. 
15 | THE COURT: That does not make any difference. 
16 | Juries are permitted to be -- ) 
17 | MR. CICHANOWIC2: Not that inconsistent. 
18 MR. COHEN: Only women are allowed to do that, 
: 19 with all apologies. 
20 | THE COURT: No, no, I think juries are permitted 
2 to do that, too. 
22 It isn’t inconsistent. It may seem strange 
23 to us, but I don't know that I can say that it is inconsistent, 
i 
24 MR. BLANC: While Mr. Cichanowicz is thinking, 
I would like to endorse Mr. Cohen's pemarke and join in them 
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| 
2 and say that at this juncture I de not believe the ship's | 
ey claim for indemnity can stand, | 
4 | THE COURT: I would expect you to take that 
| 
Hl 
5 || pesition, Mr. Blanc. | 
| 
i ae ; # 
6 Initially, that has a certain appeal. / 
| eee as 
, || But there is no reason. The case has waited 
8 | this long and it isn't hurting Mr. Klonsky or his client, 
9 because they will be getting interest either from today 
i 
10. jf or tomorrow on the amount of the verdoct, and I will give i 
i my attention as soon as possible. But I do urge you to 
i 
12 ! get your papers in promptly, because these things pass out 
‘Ma Bb of my recollection and I wait to have to come beck to it. 
er | } 
. I4 | MR. CICHANOWICZ: Your Honor, may I suggest some- 
ar 
& je thing? 
S | 
\ | : : ‘ 
iS 16 || Insofar as -- apparentiy what is troubling the * 
Poet Court at this moment is this question whether because of 
i | 
18 | the finding of negligence and not any finding of unsea- 
19 worthiness, whether or not there is a right to indemnity. 
20 I think that what I would like to do is, with 
tl | the Court's permission, submit those cases which deal with 
22 | that particular problem so that you may give it your at- 
oy 
23 tention, 
me I could possibly do that tomorrow. | 
7 25 I would like to do it with this understanding, that 
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be a bit of intricate reading but nonetheless this is 


where I think your Honor will end up after he reads those 


cases. 
a 


THE COURT: All right. Me. Klonsky, that brings 


me back to your motion to amend your pleadings to state 


a direct claim against Hoffman. 


I take it you don't press that. 
MR. KLONSKY: I don't know how good the ship 


owner is for the judgment, whereas if I have an action 


against the crane operator and it is granted I have two 


| 
| 
| 


people to collect from. 


* 


THE COURT: I think I will deny your motion to 


state a claim against the crane operator. 


Had it been made earlier we could have tried 
it and taken an advisory verdict from the jury. Besides, 


I don't think that we ought to get into that now. 


MR. KLONSKY: I may end up a ship owner myself. 


THE COURT: I will dispose of that motion. I will 


deny the motion to state a direct claim against Hoffman. 


That leaves us still with the claims over and 
the cross claims. I have already indicated I want 
to get rid of that just as soon as I can, so be governed 


accordingly. 


4 


MG. CICHANOWICZ: Needless to say, I don't 
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agree with what Mr. Cohen just said about what the law is. 
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THE COURT: I understand. | 
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to join on behalf of Iloffman. 


THE COURT: ALE viene. So far as I am concerned 


you certainly may do so, and that motion is for the same 
reasons ol easwat Y denied, 

MR. SCHWARTZ: There is an outstanding motion, 
I assume your Honor appreciates, on behalf of ITO to dismiss 
the third party complaint. 

A motion was filed on a memorandum of law. 

TRE COURT: Get*s see if I can Find that. 

Do we have any motion? 

MR. SCHWARTZ: There was a meorandum 

THE COURT: I have here a memorancum 
I have never seen a motion. 

Do you have a motion? 


MR. CICHANOWICZ: There was a notice of motion 


attached to the memorandum of law, your Vonor. 
MER. SCUWARTZ : Tt 26 Gated February 12, 1°76. 
file COURT: Will you take a look at this, Mr. 
Schwartz, and see if that is what you are talking about. 
(Handing.) 


MR. SCHWARTZ: This is the motion, your Honor. 


(Pause.) 
TIE COURT: Tl have read this notice Gf motion 


and memorandum of law. 
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The memorandum of law succeeds admirably in 
discussing the problem thoroughly without once mentioning 
Rodriguez. 

I think Rodriguez is controlling and the 


$e seen A IT 
motion is denied. 


MR. BLANC: On behalf of Hoffman, I would also 
like formally to join in the motion to dcismiss the third 
party action. : 

TUE COURT: All right. That is certainiy 
permitted, and the motion on behalf of the crane operator 


is also denied. 


MR. KLONSKY: Your Hlonor, I also wish to move 


for a removal of the 15 per cent contributory negligence 


and say that there is no proof of plaintiff's contributory 
negligence in this case. 

THE COURT: All right. And that motion is also 
denied. 

I have endorsed this paper, "The within motion 
is denied on the authority of Rodriguez aqainst Olef Pedersen 
and so forth, Second Cireuit, December 9, 1975. Sa& ordered.” 

I have signed and dated it. 

Mr. Clerk, will you see that this endorsed order 
is filed. 

All right. Now are we ready to try such 
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to award counsel fees in any case, absent a statute, is 
the U. S. Supreme Court decision on May 12, 1975 in 
Alyeska Pipeline Service Company, versus Wilderness 
Society, 95 Supreme Court, 1612. 

I respectfully urge upon your Honor that in 
the event that there is a recovery by the shipowner against 
ITO that -- 

THE COURT: That is ordained. Of course it will 
be. He is entitled to recovery as a matter of law. 

MR. SCHWARTZ: And do I take it when your 
Honor cited Rodriguez that your Honor thereby intended to 
indicate that by virtue of the contributory negligence 
of the plaintiff, that becomes imputable to the stevedore 
employer and as a matter of law we are being held liable 
to the shipowner? 

THE COURT: Because you breached your warranty 
to supply a non-negligent employee. 

MR. SCHWARTZ: And that is the predicate of 
liability of ITO in this case? 

THE COURT: I think Rodriguez reauires me to. 

MR. SCHWARTZ: Then if your HNonor gets to the 


question of counsel fees for determination -- and I say 


that because it is conceivable that it may be stipulated — 


as to the amount being reasonable and what amount is 
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any sense at all. 

Let me take a moment. 

(Pause.) 

THE COURT: Year, I think that this decision 
correct and would indicate that the counterclaim of the 
stevedore against the shipowner has to he dismissed. 


The stevedore in the case at Rar is heing held 


liable to the shipowner because of the hreach pe 


stevedords warranty and, therefore, it cannot recover as 
against the shipowner and the counterclaim must be dis- 
missed and is dismissed. 

All right. What next? 

MR. KLONSKY: I think the direct action of the 
plaintiff against the Crane Company might be next. 

THF COURT: All right. 

MR. KLONSKY: I rest on the record already 
set forth with respect to the testimony ahout the crane 
operator. 

THF COURT: All right. 

s lNoffman want to put in a case? 

ME. BLANC: Yes, your lonor. 

Preliminarily thereto, I would like to renew 
my motions to dismiss the direct action not only on the 


qrounds stated hither to for laches, hut also on the 
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ground that the Court has no jurisdiction of an action 

involving a New Jersey plaintiff and a New Jersey 

corporation, neither of whom ave resident in this district 

and, therefore, have no right to any action here. 
»Plaintiff has no right to any action here. 

Oy? Sip COURT: I believe I must have looked this 

up at the time tha* I permitted the nlaintiff to assert 

a direct claim against the crane operator ftloffman and I was 

satisfied that we did have jurisdiction, so the motion 

must be and is denied, 


{ORR WIM 
MR. BLANC: Mr. Lyons, will you tuke the stand, 


MR. KLONSKY: Your Honor, may we have all wit- 
nesses exluded from the courtroom? 

THE COURT: Yes, 

if there are any persons who are supposed to 
be witnesses, we wilt ask them to go to the witness room. 

Are there witnesses? 

MR. BLANC: Your Honor, we have one fact 
witness and onc expert. I request that the expert he allowed 


to remain. 


MR. SCHWARTZ: I respectfully ask your Ilonor 


that if there is another fact witness that he he excluded 


at this time. 
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HR. KLONSKYs I suppose it is my turn 
then, your Ionor. 
THE COURT: Rib right. 
CROSS EXAMINATION 


BY MR. KLONSKY: 


Q Mr. Spillane, did you give a written 


statement in this matter? 

aA No, Six. 

Q Your name doesn't appear on any paper in 
this matter? 

A I don't recall any. 

Q When you brought the crane to the dock where 
this vessel was to be discharged, did you have any paper 
designating where you were to go and what you were to 
do? 

Yes;/(Sir. 
And have you seen that paper? 
I’m the one that signs it. Yes, sir. 

Q Have you seen it recently? 

A The last time I saw it, I believe, was in 
Mr. Blanc's office. 

MIR. KLONSKY:s 
That's the ticket slip? 


Yes. Telling you where to go andfor what 
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2 purpose? 

3 A Yes. 

4 HR. BLANC: That is attached to ITO's 

5 answers to Hoffman's interrogatories. 

6 MR. KLONSKY: Ne didn't see this recently. 

qf He couldn't have seen what was in the court's file. 

8 What did he look at? 

9 MR. BLANC: Thie is in our file, : 
ri 10 : MR. KLOUSKY: He looked at something 


ll that I want to see. 


13 it, if you will give me half a chance. 
14 Attached to it is the Hoffman Rigging and 


Crane Service lease of the crane, which is the document 


to which Mr. Spillane refers (handing). 


You don't have what he 


MR. 


actually looked at, Mr. Blanc, what he testified he 
Saw recently. 


20 HR, BLANC: This is the copy of that piece 


I don't know that this is the identical 


of paper. 


piece. Obviously that is the court record, 

MR. KLONSKYs you see, my problem is 
that I don't know whether this witness will agree with 
you as to what he saw. 


12 MR, BLANC: I know. I am identifying 
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MR. BLANC: Ask hin, 
(9) I show you two pieces of paper photostated 
as one (handing). 

Is this what you have reference to? 

Yes, sir. 

Mm. KLONSKY: May we have this marked 
in evidence, your Ilonor. 

THE COURT: You can identify it. 
is already a part of the court's file. 

MR. KLONSKY: May I read this into the 
record in pertinent part? 

THE COURT: Yes. 

MR. KLONSKY: Shia te a photostat of 
two documents on one page, with the heading of "Hoffman 
Rigging and Crane Service, Inc.” 

On the left-hand side is the notation "Cus- 
tomer: ITO ; date, 10/21/68: address, Norton Lilly; 
day of week, Monday; ship, Jobst Oldendorff£; crane No. 
37; street, Berth No. 28; weather conditions, windy; 
city, state, Port Newark, New Jersey. Using 80-foot 
Main boom," 

It is signed by customer's name, Frank Al- 
bano, on 10/21/68. 


“Siem left for job, 6:30 a.m.; time lett 
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job, 5:00 p.m.; time arrived on job, 3:00 a.m.; 
operator, L, Hogan; oiler, L. Spillane; customer's 
name and signature helow, Frank Albano." 

The other paper, which may be the reverse 
side*of the first one I just read: 

"Noffman Rigging and Crane Service; customer, 
Norton Lilly; date, 10/21; day of week, Monday; job 
Aocation, S.S. Jobst Oldendorff; crane No. 23; Berth 
No. 28; weather conditions, clear and windy; city, state, 
port Newark; using 100-foot main boom." Owner's mark 
is with an X. And below that, "Date, 10/21/68; 
signatures and title, torton Lilly, by Frank Albano. 


Tien arrived on job, 8:00 a.m.; time left job, 5:00 p.m, 


Describe work done: Unload steel. Operator, J. 


Gorman; oiler, T. Ciuba. Customer's name, Norton 
Lilly.” Signed by Frank Albano. 
BY TIR. KLONSKY: 
Q Which crane was involved with the accident, 
Ho. 3/7 or No. 237 
A It's the one Leo Hogan and I were on. 
You have a different ticket here. 
MR. KLONSKY: Can I look at what he 
saw before he cane here to testify today, lir. Blanc? 


MR. BLANC: If you look at the Notiman 
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Rigging and Crane Service lease dated October 21, 
1968, for crane 37, you will be no longer confused 
(handing). 
THE COURT: I referred to these papers 
at an earlier stage in this matter. 
MR. KLONSKYs Your Honor did? 
TH COURT: I did, because you renenber 
I kept inquiring who was Norton Lilly, and I was reading 
from these papers. 
Q Do you know who Norton Lilly is? 
A Yes. That's the company on the piers 


With ITO. 


Q What do they do? 

A Discharge cargo. 

(9) Norton Lilly, is this a separate contractor 
than ITO? Is it it a ship's agent or what? 

A Oh, I don't remember that. 

Q You don't remember its relationship with 


the ship itself? 
A i'm srry, no. 
(9) In any event, you were not present when 
this accident occurred, you were going out for oil, right? \ 
A Right. | 
ie 


‘@) And you operated the crane after the acci- 
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Yes, six. 
» For what reason? 
A To give the operator a rest. 
@) What was the purpose of giving him a rest? 
What was his reaction? 
x His reaction was all right. That was 
the normal procedure for everything. 
If the oiler could operate, you always give 


the operator a chance to step down. 


a) It had nothing to do with the accident that 


he asked to be relieved? 

A flo, Sir. This is normal procedure on 
ail cranes. 

@) Where the oiler hecomes an onerator? 

A Yes, sir. 

QO Aren't there two operators usually assigned 
to a crane plus an oiler? 

A Usually on the long boom, 

0 This was a short hoom? 

A Yes, sir. 

Q Eighty foot? 

A Yes, sir. 


Were you.present when Iir. llogan gave 
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CROSS EXAMINATION 
BY MR. SCHWARTZ: 

Mr. Spillane, back in 1968, when you had 
been employed by Woffman, you were paid your wages by 
Hoffman, right, directly hy Hoffman? 


A Yes, siz. 


(9) And deductions were made by lloffman and 


they gave you W-2 slips showing how much you earned 
during the course of the year, right? 
A Yes, sir. 
Q And when you left the yard, you took your 
orders from whoever was your hoss, right? 
A Yes, sir. 
@) And you were told where to go and what you 
were going to do, right? 
A Yes, sir. 
Q And that was the procedure with respect 
to Hoffman's cranes attending this pier or any other 
pier back in 1968 prior thereto and subsequent thereto, 
ie that right? 
A Yes, sir. 
You were hired by Hoffman, right? 
Yes, sir. 


You were let go at che appropriate time hy 
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Hoffman, is that right? 

A 

Q Rehired by Hoffman? 

At a later date, yes, sir. 
Paid hy Noffman all the time? 

A Yes, sir. 

(9) Took your orders all the time and on this 
occasion from Hoffman, right? 

A Yes, sir. 

Q And when you got to this particular pier 
with Mr. Hogan, who was the operator, you two fellows 
knew what you were going to do, is that right? 

A Yes, sir. 

Q And you positioned your crane so that it 
could operate with respect to the unloading of the 
hatches or the hatch that was to be unloaded, is that 
right? 

A Yes, sir. 

Q And you determined how much clearance you 
needed, right? 

A Yes, sir. 

Q You determined how far your hook should 
be extended, is that right? 


A No. The signalman usually does that. 
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Q And he signals for the purposes of showing 


you where your cargo fall is going to be in relation 
to the cargo that is going to be taken out, right? 

A Yes, sir. 

Q And after you positioned your boom, you 
determine whether you have enough ciearance by 
swinging it one way or the other, is that right? 

A Yes, sir. 

Q And that was done on this occasion, right? 

A Yes, sir. 

Q So the movements of the crane were done 
by you and lir. Hogan with relation to positioning it 
alongside the pier and determining that you had the 
proper clearance to operate, right? 

A Yes, sir. 

Q Nothing unusual about that, right? 

A Ho, Sir. 

8) And there came a time when you left the 
pier and only ‘Nr. Hogan was the one who was operating 
the crane, is that right? 

A Yes, sir. 

(@) And the next thing that happened is you 
returned after having gone back to your hard and by 


that time the accident had occurred? 


24aa 
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Yes, sir. 
And you know nothing about the facts of the 
accident, right? 
A llo, sir. 
HR. SCHWARTZ: No further questions. 
PEDIRECT EXAMINATION 
BY HR. BLANC: 
(9) Were there any other Hoffman personnel a 
at the pier on October 21, 1968 besides llr. Hogan and 
yourself? 
MR. SCHWARTZ: May we have the time fixed, 
before or after the accident? 
THE COURT's Yes. 
Q Before and after the accident. 
A Before the accident, no. It was just 
Leo and I. 
Q And did any Hoffman personnel come to the 
pier after the accident? 
A I don't really remember, There may have 
heen somebody there after. 
Usually the word gets hack and they might 
have come over, I don't remember, thous. 
9 And you received all your signals concerning 
the discharge of the cargo from the IT0 signalman, is 
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that correct? 


A Yos, sir. 
® 


18) ee you. 
RECROSS EXANINATION 
NSKY: 
Just one question. 
Who was your employer on October 21, 1968? 
Hoffman. 
Q Were you ever told that there was another 
employer? 
A Well, he's the only one that pays for me, 
pays my wages. 
@) Were you ever told that there was any other 
employer than Hoffman on that day? 
A No. 
MR, KLONSKY: That's all. 
THE COURT: Anything else? 
MR. BLANC: NO, your Honor. 
THE COURT: Thank you, lir. Spillane. 
You may step down. 


(Witness excused.) 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


«44a 


l gta Hogan-direct 44 

2 To discharge steel from a ship. 

3 (a) What was the condition of the crane when 

4 you began the discharge of the steel? 

5 A It was in excellent operating condition. 

6 Q What hold were you discharging steel from 

q | when you first began to ¢» so on October 21st at about 

8 8 in the norning? 
9 A The No. 1 hatch. 

10 @) Was there any other Hoffman employee present 
11 at that time? 

12 A Yes. 


Who was that? 


Lloyd Spillane. 


15 @) Vas he the only other Hoffman employee who 


. 


was there at that tine? 


17 A I believe there was another crane assigned 


to the ship. 


19 Q Was there any other personnel from Hoffman 


than the two crane operators and oilers? 


‘So 


22 i om 0 What were Snpillane's duties? 


To drive the crane, inspect it under my 


supervision and set it up for work. 


9) And did he set it up under your sv ervision? 
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Ne did. 
Where did you set it up? 
At the forward end of the No. i hatch. 
On which side of the ship was that? 
On the port side, 
Q And what was its position? 
A I had the center of rotation at the approxi- 
mately forward edge of the hatch. 


fo) What do you mean hy positioning? 
se OC A A A 

A Well, it's my job to look into the hatch 

mat teenann nO nl 
before working and decide just how the crane should be 


positioned to most efficiently unload the ship. 


ce GT ES MONO oume ee 


Q Did you do that on October 21st? 


A i did. 
_e-—W 


9 What was the position of the boom after 


you placed the crane in position next to the No. 1 hold? 


A It was such that I would place it diagonally 
across the hatch in order to work. 
Q Could you sex into No. 1 hold from your 


: oo .. 


A Ho. 
— 


crane cab? 


Q When your crane began discharging, what 
was the position of the cab with relationship to the 
ship? 
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A The cab on that crane is mounted on the 
left side of the cranc, which would put it next to 
the ship. 

a) Would the cab be facing the bow as you 
began to discharge the steel or would it be facing the 
stern? 

A I would be looking diagonally across the 
ship from the port bow to the starboard stern. 


@) Did anyone signal you how to discharge the 


ee 


rt nee er teat 


steel beams from No. 1] hold with the crane? 


a , 


A Yes. 
Q Who was that? 
A The deck man or signalman. 


Was he a longshoreman? 


7 


ES. 


Did he signal you to discharye the 


oe 
sinensis pueiineteOO i ri ial 
Yes. 


What signal did he give you? 


A To raise the load. 
9) Will you denorwstrate physicaliy what that 


signal was? 


A (Witness demonstrates.) 


MR, BLANC: Indicating the palm up and 
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the fingers going toward the palm with the arm extended 
upwards. 

MR. KLONSKY: And the fingers moving toward 
the palm, 

MR. BLANC: Yes. 

Q What time did that first draft get dis- 
charyed,or did you start to discharge that first draft, 
rather? 

A Shortly after 8 a.m. 

Q When he signaled you to raise the draft, did 
you put a strain on the draft and begin to lift it? 

ik. SCIWART 2: Top eck! tO this. tT think 
the proper question is what did he do. 

9) that did you do when he signaled you to 

SO hg eile okie sees eal Eo fonciece AUD ee 


raise the draft? What did you do? 


— 
A I raised the cdrarkt., 


renee, 


Q Nid you then get any other signal from the 


$$ 
signalman? _— 


Yes. 
os 


What signal did you get? 


a 


Stop. ——. 
Co 
Will you show us how he gave yo; that signal? 


(Witness demonstrates.) 


IR. BLAICSs Indicating the right hand 
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extended horizontally to the sholder with the palm down. 
.@) How long after the raise signal did he give 


a en aa 


you the stop signal? 
—______. 


A Oh, about 15 seconds. 
ee 


Q What happened next? 

os 

A I was directed to slack off the load. 

Was that by a signal from the signalman? 
Me EO ee ees 
Yes. 
—, 
And what signal was that? 
(Witness demonstrates. ) 
ik. BLANC: Indicating the arm extended 
horizontally from the shoulder with the fingers moving 
downward. 

Q What was the next signal after the signal 
to lower? 

A I believe I raised something in the 
hatch, then put it down again. Then I was hooked 
to a box to remove an injured longshoreman. 

9 And were all of these movements of your 
crane directed by the signalman? 

A They were. 

(9) With the same signals you have already de- 


scribed for raising and lowering? 


A That's correct. 


SOUTHERN DISIRICT COURT REPORTERS, U.S. COURTHOUSE 


co 


gta Hogan-direct 

Q What happened after vou 
man to the dock? 

A He was taken away in an 


returned to work. 


@) Did you continue using 
A Yes, we did. 
Q How long did you use it 


cargo of steel beams? 
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removed the injured 


ambulance ind we 


the same crane? 


to discharge the 


A I believe we worked that ship for three 
days. 

19) How long did you work on October 21st? 

A A full day. 

Q Would that be until 5 o clock? 

A Yes. 

9) How was the crane operating during that 


dav both before and after the accident? 


A Very satisfactorily. 


= 


MR. BLANC: You may examine, 


CROSS EXAMINATION 
BY HR. KLONSKY =: 

Q Mr. Hogan, by whom were 
the accident to operate the crane? 


A Relieved? 


vou relieved after 


(@) Yes. Were you relieved hy anyone? 
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MR. KRLONSKY : Nay I have a moment, your 
Honor? 
Tat COURT : Of course. 


(Pause. ) 


Q Mr. Hogan, @o I understand that the first 


signal given ee ee boom; am I correct? 


(ee 


A No. 
mm 

Q What was your first signal to do? 
A LTE 


A Raise the load. 
ee 


Q Raise the draft? Now did you do that? 

A I engaged the hoist clutch. 

a) Did the boc remain in its position with= 
out movenent at that time? 

A Yes, yes, at that time, 


Q. And you took it on the cable, is that right, 
ae 


to raise the draft? 
0 


A Yes, yes. 
Q At any time did you move the head of that 
crane? 


A Yes, I did. 
Vaan Ss 
@) When was that? 
PD Cole en 
A After I took a strain on the load. 
eet iis scutes 


etl 


THE COURT: How do you mean you moved 


the head of the crane? 
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THE WITNESS: The crane boom -- 

THE COURT: What is the head? 

THE WITNESS: The point from which the 
load would be suspended. 

TIE COURT: The end of the hoom, I would 
that? 

THE WITNESS: Yes. 

MR. KLONSKY: Where it was spotted. 

THE COURT: So vou have a control in 
the cab which enables the boom itself to we raised or 
lowered? 

Tk wWITMEes: That's correct. 

THE COURT: And you also have a line 
which passes along the boom from which the load or draft 
suspended? 

THLE WITNESS: That's correct. 

THE COURTS And you can raise the draft 
without raising the boom? 

TUT WLINESS : I can, 

THe COURT: And in this case, as I understand 


you, you first raised the draft by pulling on the line, 


by winding the line arourd a drum, as I understand 


it? 


THE WITNESS: 


Lae Satine BEND TE Be FTE Mee Pade sink 
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THE COURT: And then you were just about 


telling us, as I understand it, telling Mr. Klonsky, 
that you also raised the end of the boom, is that 
Figqnt?: 

THE WITNESS: It could he done by <= it 
could be done together as two separate motions being 
performed at once or it could be performed as a separate 
motion. 

And which did you do on this 
occasion? 

"HE WITNESS: On this occasion I took 
a strain on the load line, which would draw the 
cables taut, and the signalman continued to signal in 
this manner (indicating). I paused. He looked 
at me. And I went thusly to him (indicating), which 

aa TT COr rr rvc—r 5 


would indicate that I was going to raise the head of 


Cee ea ee 
the boom. 
Lamm yee SERS tiayy 


TIE COURT: Yes. And did you do s0? 

oa 
THE VLITHESS =: Pardon? 
SHE COURT: 


THE WITNESS: 


THE COURT: All right. 


HR. BLANC: Indicating the signal with 


the right hand extended in a fist and the thumb upward, 


eee! PRE er BEAR Tees 11k COM THO ISI 
rssaeinneeei indies 
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THE COURT: All right. 
MR. KLONSKY: I would like to read part 
of this statenent, if I may. 
Should I Mark it in evidence? It might 
as well he. 
COURT: ALL rignt. 
are offering it in evidence? 
KLOHSKY : Yes, your Ilonor. 
COURT: All right. Any objection, 
Mr, Elanc? 
BLANC: No, your Honor. 
5 COURT s Mz, Sehwartz? 
MR. SCHWARTZ: I have none, your Honor. 
TIL COURT: All right. Without objection, 
it will be received, Mark it. 
(Plaintitf's Uxhibit 15 was received in 
evidence.) 
THLE COURT: Fxcuse me. Yes, six? 
THE WLTNECe: May I qualify why? 
PUN COURT: Yes. Speak so everybody 
can hear vou. 


Go ahead. 


lic. Mogan wants to say something. 


lL WITNESS: Yes. 
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I would like to qualify mv statement. 
Your last answer? 
Yes. 
Tih COURT: Go ahead. 
A The reason that I gave this siqnal to the 
longshoreman -- 


MP. SCHWARTZ: I object to the reason he- 


Cause this calls for the overation of his mind. 


“HE COURT: ALL right, I Will take it. 
Co ahead, tir. Hogan. 


THE VWITUIESS: Prior to setting up to work 
Tee 


that hatch tT had seen that the draft was under the 


_———— 
coaming and that zt would have to be pulled out toward me 
so as not to foul the cables in the coaming or the lift- 
ing device. a 
This is why I so signaled the signaliman. 
ee 


You signaled the signalman? 


——— 
Yes, I did. 
xa tia 
Is this your Signature on the bottom of the 
first page, lir. Uogan (indicating) ? 
A Yes, that is. 


9) And is that your signature on the last page? 


Yes, sir. 
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And this is dated August 20, 1969, correct? 
Yoo, sir. 
Q And was your memory hetter at that time 
as to the events of the accident than they are now? 
Hh. BLANC: I ohject to the question as 
argumentative, your Honor. 
THe COURT s T will permit it. 
You can answer. 
THE VITAES Shall I answer? 
TID WITNESS s Yes. 
A I don't think that it would be any better 
than it is now. 
Q You read this statement before you cane 
to testify today, correct? 


A Yes, I did. 


i// 


Q Would you read from this point where I have 
my finger to the end of that page, starting with "At. 


A "At about 8:15 a.m. I received a signal 


from the gangwayman to put a strain on the draft (the 


first draft) and to raise it. ™he next signal received 


from the ganqwayman was to stop. I was then signaled 
to land the draft. I was then informed that one of 


the hold nen had keen injured in the hold." 


Anything further? 


AND a ES EA mE EET NE HT AA SITES A A STARLET TITIES 2 ERT 
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That's it. 
Vas there any signa)? other than the raising 
of the draft before the stop siqnal was given to you? 
A HNO, Sik. 
Q And the raising of the draft was done by 
the taking in of the cable, is that right? 
A It could Le done two ways, sir. 
0 It could ke done. What was done here? 
A Topping the Loom would raise the draft also. 
) What did you do here? nid you just take 
in cable or did you top the boom too? 
A I took a strain on the cable, then signaled 
the deck man that I was going to top the hoon, 


No you see that anywhere here in your state- 


No, sir, I don't. 
QO Do you see it in any other statement that 
you know of? 
A That's the only statement. 
(9) That's the only statement you gave. 
Is there not a separate signal for the move- 
ment of the head of the Loon as compared to the movement 
of the calle being drawn in? 


A Yes, there is. 
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9) What is the signal for the movement of the 
head of the hoon? 
A Up (indicating), down (indicating). 
a) Did he give that signal to you? 
A Ho, he did not. 


But you nonetheless moved the head of the 


Yoa, 1 @id. 
HR. KRLONSKY: I have nothing further. 
Tit COURT s Ati rignt. ir. Schwartz? 


CROSS UXAMINATION 


9) Mr, Hogan, prior to October, 1968 you had 


teen an emplovee of Hoffman for a goodly period of time, 


right? 


A Since February of that year. 


1a) And you were paid on all those occasions 
directly by Hoffman, right? 

N 

a) Your Social Security, income tax and everything 
else was withheld by Hoffman, right? 


A Yes. 


1) You were hired by Hoffman, right? 


o. 
A Yes. 
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9) You were released,when they didn't want you 
any longer, by Hoffman, is that correct? 
A Yes. 
@) you took your orders with respect to where 


to go and what you were to do from Hoffman, is that 


correct? 


A Yes, Sir. 
(9) And that was true on this very occasion 
on October 21, 1968, is that correct? 
A Yes, sir. 
tik, KLONSKYs pid you answer that question? 
Tit WITHEOS ¢ T did. 


@) And on this occasion, on October 21, 1968, yeu 


you and Ilr. Spillane, as your oiler, attended this 


and I think you said you wont down into -- you 


aboard the vessel? 


1 did. 
0) To determine how the cargo lav and how you 
should position your boon and truck crane, js that ricit: 
A mhat's right. 


mhat's what you said? 


pid you look into the hatch? 


i did. 


- i : 
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It was open, rig ht? 
Yes. 
The cargo was revealed to you, is that 
right? 
A That's correct. 
Q Where did you see the cargo which was to he 


the first draft, where was that laying with respect 


to the square of the hatch? 


A There was a draft, a single draft which would 


make up the top layer on the offshore side of the 


ship from me under the coaming. 
@) Tt wasn*t in the square of the hatch? 


A it  Wae not, 


@ It was in the coaming? 

A Under the wing, yes. 

Q That is the offshore side? 

A Yes, six, 

9) You were in the No. 1 hatch, which is 
hateh closest to the how of the vessel, right? 

A 

(9) And there is a curvature of the sides of 
the vessel at that noint, isn't there? 

A That's correct. 


Q There is very little of a wing, if any, 
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in that No. 1 hateh, isn't that true, on the day of 
this accident, October 21st? 

A No, there is quite a wing, sir. 

@) And you saw that as you ohserved it that 
the first caryo was not in the square but was in the 
wings on the offshore side? 


A that it would un to be, the first draft 


Q The fact of the matter is that this accident 
occurred during the disci...ge of the very first cargo, 
the very first draft, is that right? 

A Yes, sir. 

Q That's true. 

And you were alone on the day of the accident 

at the time that you were operating the crane with respect 
to personnel on the crane? You were the only one? 


rN That's right. 


9) The boom had been positioned as you wanted the 


boom to be positioned to begin with, right? 

NX No, S8i5. “he hoom was positioned as I 
was directed by the deck man to position it. 

Q Didn't you go aboard to determine how you 
wanted to position this boom? 


A Ho. 
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i went aboard to dcternine how I would 
position the crane carrier, the chassis. 
a) The what? 


A The chassis of the crane, the truck sec= 


Q In order to determine where the boom should 


be in relation to the cargo that was going to be lifted 


out of the hold, right? 

A mo determine the center of rotation of the 
crane, 

@) And that was your responsibility, right? 

A 

Q You got a signal which was a signal well 

6 you to take a strain on the draft, right? 
That's -right. 

Q) And then you took a strain on the draft 
and you decided to top the boom in order to swing it 
out as you had observed the cargo laying when you went 
aboard the vessel, is that PIghnes 

A I motioned to the signalman that that was 
what I was going to do, yes, sir (indicating). 

Q And you motioned to him after you had taken 


a strain on the cargo so that there was some pressure 


pulling the cargo, right? 
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A Yes. 
a) And then you gave him a signal as to what 
you were going to do, right? 
A Nes Silie. 


@) And that was a signal that you were going 


ae 
tc top the boon? =o 


Yes, 
—N 
And that was your decision that was made, 


ee Stinson 


——__. 


Yes, Sire 
THE COURT: Of course, topping the boom 
would raise the draft? 
THE WITNESS: Yes Sirs 
@) And when you raised the dratt, Yt that) cargo) >] 
withdrawn. 
when you take a strain on the cargo fall 
which has attached to it the draft, your boom has a 
tendency to go down a little bit, isn't that right, 
because of the weight? 
A Yes, a Slight amount. 
a) And if vou were to raise it in that position, 
the boom would he extended beyond the dyvaft of the 


cargo, using a plumb line as to beyond the draft? 


A Wo, sir, it would not. 
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2 @) Tt would not? 
3 A llo. 
4 Q If you raised it in that position, she 
5 would swing, would she not, the draft? 
6 A Would swing? 
A Q Yes. 
8 A 1 think you are going to have to clarify 
9 that question. 
10 Swing is a term used to denote another 
11 movement of the crane. 
12 (@) I am not talking ahout the crane, I am talking 
| 
13 | about the draft would swing, would it not, if -- 
14 A The craft would be caused to move, ; 
8 15 Q Be caused to move, . 
16 And which way it would move would depend upon : 
17 how you moved the boom, the head of the boom, is that 
18 right? ; 
19 A That's correct, 
20 Q And you decided to then raise the boom so 
= ee 
. Le, ° 
21 that you could swing the cargo from underneath the wing 
oe cen OL NR ay ue cebu magsaemaeatecentt TAO naa, 
2 toward the square of the hatch, and that would be froin 
: a 
23 offshore to inshore, isn't that—right? 
eee — 
24 A It would move the cargo diagonally towards me. 
seiner REE of I 
28 (a) And that would be across the shin? 
se, 
| -_— i — 
| 
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Yes, gir, 
Sei ee 
Is that right? 
Bh oecaecnm aaa = 
Yes (six. 
Nc, 
And that ould he from offshore to inshore, 
saat 


is that right? 


A Yes. 
aementtenn y 


Q You were on the inshore side of 


we 


vessel on the pier, xight? 
A Yos, Gir. 
Q So by your movement this draft swung from 


the offshore side towara-th® inshore side, isn't that ~~ 
: Sn ie tare 
right. 
ee mbit 
A Yes, Sir. 


Po ncctneeeettt OCCT CTC 


- 


(9) And there were only two signals given hy 


LD 
the signalman, one was to take a strain on the cargo, 


meng, 


1s that Eight? 


te 


A That's Correct. 
eae 


9) And the other was to stop whatever you were 


te, ae 


ine 


doing after you had done what you just described, isn't 


ne 
raining 


that correct? 
A Yes, sir. The signal was to hoist the 


cargo (indicating)... 


a 


Ae | 


Q The first was to take the strain on the 


cargo? 
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Raise the cargo. 
@) That is with an extended arm and the fingers 
moving toward the wrist, is that right? 
A That's correct. 


) Indicating take: a. 2train? 


A Yes, sir. 

Q And then you in turn did what you did and then 
gave him the signal with your thumb that you were going 
to raise the topping lift? 

A Yeo) (Sir. 

HR. BLANC: I object to the form of the 
question. I think it is two questions, your I[lonor, 

THE COURT: All right. Break it down 
then, Mr. schwartz. 


Q After you had taken the strv+in on the boor, 


you then proceeded to raise the head of the boom and 


gave him the signal with your thumb? 

A Yes. I gave him the signal before I raised 
the head of the hoom, 
Q And the only signal thereafter by the signalman 


~ 


was for you to stop, is that right? 


A That's correct. 
Q What you ha 


Yes. 
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Ts, that rigne? 
Yes. 
Q And you said that the reason that you decided 
to raise the head of the boom was because as you observed 


it, the cargo was in the wing partly, right? 


A Correct, Yes. i 
ity 
REL p ROE! 

MR. SCHVART Z = No further questions. 


(Continued on next page.) 
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Rao 
REDIRECT EXAMINATION 
BY HR. BLANCs 
Q The signal which Mr. Schwartz has just 
demonstrated with the arm extended and the fingers 
moving toward the palm is the signal to raise the draft, 
ie it not? 
That's correct. 
That is not a signal to take up a strain, 
No. 
THE COURTS What is the signal to take up 
the strain? 
THE WITNESS: There are several signals, 
your Honor, that might he used. 
One wight be or one is listed as such 
(indicating). That means lift slowly. 
@) Indicating the forefinger of the Tighe 
hand toward the palm of the left hand above it. 
A Yes. 
Leongshoremen will use a signal where 
they barely move their fingers if you can see then, or 
they might clench their fist in this position as to 
indicate slowly hoist (indicating. 


THE COURT: What signal did the signalman 
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give on this occasion? 

THE WITNESS: Hoist the load. 

THE COURT: And what does that mean, the 
signal that you have just shown us? 

THE WITNESS: Raise the load. 

THE COURT: Raise the load? 

THE WITNESS: Yas, Sir. 

iE COURT: All rignt, 

After you gave the topping signal a 


Tih COURT: Excuse me. 


Does it mean raise the load by raising the 


line or the fall by winding the fall, or does it mean 


top the hoom? 

THE WITNESS: It means raise the load 
bv winding the fall. 

TI COURT: By winding the fall? 

Tih WITNDSS: Yes, Sir. 

Q After you gave the signalman the topping 
signal, did he give you any signal to stop at that 
immediate time? As soon as vou gave him the topping 
signal, did he give you a stop signal? 

A Wo, Sir. 


HR, BLANC: That's all. 
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RECROSS EXANINATION 
BY MR.  KLOUNSKY: 
a) Let me ask you this: Nid you go to 
the scene of the accident after it occurred? 
A MNO, six, 
(@) You didn't look down into the hatch? 


A No, 


9) Do you know as a fact that the point of 
contact with the plaintiff was about 35 feet from where 
the cargo was first raised? 

A Nes, 


(9) You knew that? 


Could you explain to us how that draft 


cane from 35 feet away on the offshore side to the in- 
shore side where he was struck? 

A I was sitting in the crane, sir. i couldn't 
see how it came. 

Q Isn't it because you rotated the head of 
that boom toward the inshore side as you were dis- 


charging that draft? 


‘A No, sir. 


RR AeA 
a) Have you any way to explain this other than 


the fact that it may have heen act of God? 


HR. BROOKLYN: t object to the form of 
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the question, your Ilonor. 
Hr COURTS: Yes. I think that is objec- 
tionable as to form. 
9 Let me ask you this, sir: 
Nid you know who the gangway Man or signalman 
was for the stevedore on that day? 
A No, I did not know the man. 
Q liad you ever seen him before? 
A Wo, sir. 
Q Did you discuss with him which signals 


you would use, what the meanings of the signals would 


be? 
No, gir. 


never talked to him before you started, 


No. 
HP. KLOUISKY : That's all. 
RECROSS EXAMINATION 


BY MR. SCINIARTZ: 


lr. Mogan, do you have the statement which 


you signed .or lir. Blane or his client before you? 


flere it is. 
lik. BLAUICE Por the record, that state=- 


nent was made for the federal safety inspector on the 


eevetetieuens (totes oeuiu ® BEOORTERE 11S Colic PHOISi 
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accident date, it was not taken hy my firm or mvself. 


MR. SCHWARTZ: It wasn't made on the acci- 
dent date, though. There is a different date on 
here. 

HMR. BLANC: That is not the date that 
it was taken. 

Q lir, Hogan, is there a difference between 
raising the draft and putting a strain on the draft? 
Is there a difference? 

A Yes, there would be. 

9) Putting a strain on the draft is not raising 
the draft, riqnt? 

A That's right. 

Q Putting a strain on the draft merely means 
to tighten the line so there is no slack, is that right? 

aN 

9) & that: Pique: 

Yeo, Sir. 


Look at the statement, Plaintiff's rxhibit 


Is this in your handwriting? 
No, ear. 
You signed that statement, right? 


, Ail. 
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Q And therefore it was true at the time that 
you gave it, right? 

A Yes, sir. 

Q It says heres: 

"At about 8:15 a.m. I received a siqnal 
from the gangwayman to" <= and whoever took the state~ 
ment put the words ise a draft,” the word “raise” 


was eliminated and inserted was put “put a strain on 


the draft,” righe? 


A Yes. 

Q Do you see that? 

A Yes. 

O So that when you signed this statement, the onl 
signal that you were talking about that the signalman 
gave before the accident was merely a siqnal to put 
a strain on the draft,which was the first draft which you 


put in parentheses, is that correct? 


A I didn't put any parentheses. 

Q It was written that way, wasn't it? 

A Yes, Sir. 

9) And when you signed it that the only signal 
that he gave hefore the accident was a signal to put 
@ strain on the draft, isn't that riqht? 


Nore properly it should have 
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No, no, not more properly. That's what 
you signed, isn't it? 

A That's correct. 

@) Do you know when this statement was signed, 
which bears a stamp August 20, 1969, which is Plaintif£et's 
Exhibit 13 in evidence? 

A It was signed on that day. 


(@) So it was signed in August of 1969, right? 


Up there. 


No, sir. Here is the date here (indicat- 


Q That has reference to the date of the acci- 
dent as being October 21, 1968? 
A That is the date -- 


(0) This has a rubber stamp of August 20, 1969. 


Is that the date you signed this state-~ 


ment, which is Plaintiff's Exhibit 13. 


A Na, six. Mae date | siqned that was 


the date it was given. 
a) date it was given -- 
; COURT: Wait, L can't Near. 
date you signed that is what? 


THE WITUESS: The date that I gave the 
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statement. 


THI COURT: And what date was that? 


“Hn VITNESS: On October 21, 1968. 


THE COURT: The date of the accident? 
THE WITNESS: 

@) And can we agree, Mr. Hogan, that what it 
says there is that “At ahout 8:15 a.m. I received a 
signal from the ygangwayman to put a strain on the 
Graft (the firat draft),."“ is that right? That's 
what that statement says, does it not? 

A Yes. It says “raised,” but “raised” 

crossed out. 

9) You say you signed that on the date of the 
accident? 

Sir. 

Q Now, I want to show you another statement 
taken on October 21, 1968, the very day of this accident, 
and ask you whether that is your signature at the 
bottom of each of those two pages (handing). 

Is that your signature at the bottom? 

A 

) Do you remember how many times you were 
interviewed that day, October 21, 1968? 


Ne, sir. 1 don't recall that anywhere. 
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Q You don't recall, but that is your 
nature, isn" 1t? 
A Yes, 8ir. 


THE COURT: . 2s that document in evidence? 


HR. SCHWARTZ: Hot yet, your Honor. 

MR. KLONSKY s Can © Jock at that when 
you have a chance, Mr. Schwartz? 

Wik. BLANC: Can you Mark it for identi-= 
£1cation? 

HR. SCHWARTZ: Yes, let us mark this 
for identitication first. 


(Defendant ITO Exhibit NM was marked for 


identification.) 


9) Back on October 21, 1968 were you 34 years 


A Yes, sir. 


Q Did you reside then at 13 Redford Road, 


Kendall Park, New Jersey? 
A I did, 


Q Vere you employed as an operating engineer 


by the Hoffman Pigaqing & Crane Service? 
y sis J 


A I was. 


Q Was your license nunber 3885? 


A tT believe so. 


nv7oa ri, 


Hogan-recross 


You believe so? Is there anv doubt about 


T have the license here. 
Look at this and see your other statement, 
Plaintiff's Exhibit 13. 


Doesn't that say your license number is 


Veco, Sir, 

So the license 1s correct. 

No you see at the bottom of the page on 
page 2, "I read the above and I find it to be true and 
correct to the best of my knowledge and taken by O. 
Cannamela"? . Do you see that? 

A Yes. 

1) And you signed that, right? 

A That's my signature. 

(@) And you signed the first page, is that 
correct? 

A That's my Signature. 

MR. SCUWARTZs I offer it in evidence. 

HR. REONSKY: May I see it, please. 

No objection. 

THE COURT: Any objection, '!ir. Blanc? 


IR, BLAUC: No objection. 
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THE COURT: All right. ‘Without 
objection it will be received. 

(Defendant ITO Fxhibit D was -eceived in 

evidence.) 
Q After the part that I just read, [ir. Hogan, 
it says: 

"October 21, 1968 I was assigned by the 
company to operate a Lima truck crane at No. 1 hatch 
pe the S.S. Jobst Oldendorff, docked at Berth 28A in 
Port Newark, llew Jersey." 

That's correct, Lan © it? 

Yes, Six. 


"The company’s crane number is as follows: 


Correct? 
Yes, Sir. 
"On this day I hegan working at 8 a.m," 


Correct? 


a) "x gang of longshoremen was preparing drafts 
of I steel beams stowed in Ho. 1 hold of the ship.” 
1S that correct? 
That's what it says. 


"f was getting the signals from the gang- 
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waymnan, who was standing on the forecastle forward end 
end of the hatch aboard the vessel." 
Is that correct? 
A Yes ,,.Six. 
Q "At about 8:15 a.m. DL received the signal 


from the gangwayman to put the strain on a draft, first 


(ratt, and to raise it,” 
YES. 
Correct? 
Yes. 


9) And, again, the signal that you got and 


what you recited in this statement was to merely put 


a strain on the draft, is that correct? 
MR. BLANC: I object to the question 
because it says 
A And 


THE 


And to rarse YE? 


Yas, sir. 


Q And the next signal received from the gangwayma 
was to stop, is that mrrect? 
Yes, Sir, 


And those were themly two signals that you 
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that right, fron the gangwayman? 
That's correct. 
"I was then signaled to land the draft.” 


That was after he had signaled you to stop 


ig that right? 


A 


Q 


Yes. 


So going hack to the time of the first signs 


to put a strain and to raise and the next signal from 


was by you in connection with your Signal that you 


were going to top the boom, is that right? 


A 


D 


That's correct. 


And that was after you had put the strain 


on and after you had taken up on the topping lift fall, 


$6 Ghat right? 


A 


Q 


Atter I had taken Gp on the joist fall. 


And then vou were ready to do what you 


wanted to a0, is that right? 


A 


Q 


Yes, 


And after vou had done that and after you 


had signaled, the signalman then gave you a signal to 


Stop, 15 


A 


QO 


that correct? 


Yes. 


And then you said: 
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"I was then informed that one of the long- 
shoremen had heen injured in the hold.” 

Is that correct? 

XG. | 

SCHWARTZ 3 The rest of the statement 

ig in evidence, your Ilonor, and I don't mean to consume 
tine, 

THis COURT = All right. 

MR. KLOHSKY: Mr. Blanc, de vou have any 
further questions? Because I have one. 

HMR, BLANC: I am not quite sure of the 
seauence here. 


Re. KREOCUSKY: You are next. 


THE Go ahead, Hr. Blanc. We will 


everybody a chance anyway before we finish. 
REDIRECT EXANTIATION 
BY MR. BLANC: 

Was there any other Hoffman employee than 
Mee Spillane and yourself who gave vou any directions 
in connection with the use of the crane to discharge 
the draft of caryo that you later learned was involved 
in this accident? 


A Ho. 


It. BLANIC: Thank you. 
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RECROSS UXAMNIUATION 
BY MR. KLONSKY: 

Q tir. Hogan, from your position in the cab 
you could not see into the hold where the draft was 
being made up, could you? 

A I could not. 

@) You could not see. 

And therefore you depended upon the 
of the signalman to direct you? 

A That's right. 

oO By a Signal. 

And it is his function to be able to 
down into the hatch and see what you couldn't se 
that true? 

A Yes. 

@) And gave you a signal with his hands extended 
While He is teoking down inte the Natech, is that true? 

A 

Q And at that tine his hack would be to you, 
ls that true? 

A 

1) What kind @f 4 signal did you give hin 
when his back was to you: was it oral or was it with 


your hand? 


SOUTHIERN DISTRICT COURT REPORTERS. US COUBRTHOIS! 


% 


l6gta HNoygan-recross 

A I stopped momentarily. He looked to 
see whv I had stopped. I then gave him this signal, 
Gir (indicating) . 

@) And did he say “Go ahead"? Did he tell 
you to go ahead? 

A He continued with the hoist signal. 

a Ne looked at you, vou say? 

Yes, he did. 

9) Is there any reference in any of your 
statements to that effect, that you gave a signal after 
his first one to take a strain? 


Wo, there is not. 


Q Did you discuss testimony with a 


Captain Wheeler? 
A I don't fecall, sir. 
a) That is the gentleman seated right there. 
Did you talk to him about what your testimony might 
be? 
Sir. 
you talk to him at all? 
sir. I don't recall speaking to 
the Man. 
Hk. SCUVWNIRETZ § is my expert. 


Did you talk to | Blanc with respect 
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contend there was anything defective with this crane. 

THE COURT: Never mind. Let us get 
a record of his testimony. I will take it. 

Go ahead, Ur. Blanc. 

IT believe you have heard the testimony this 
morning of lir. Hogan and 'ir. Spillane as to the manner 
in which they set up the crane cab and the manner in 
which the boom was angled over the No. 1 S 
that correct? 


A That is correct. 


9) And you have also heard their testimony 
as to Mr. Heqan talking a strain up on the first draft 
and then raising the first draft and topping the first 
dratt. 


On the basis of that testimony and your 


experience, can you state with a reasonable degree of 


certainty as to whether that was a normal crane 


operation on that date? 
MR, KLOHSKY: Objection. 
HR. SCHWARTZ s Objected to. 


Til COURT: I will take it for what 


iS worth. 


go ahead. 


The operation as 
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explained fits exactly into the normal procedure that 


you see taken on jobs of this type reyularly. 
AR. KLOUSKY : That I must ask be stricken, 
your !ionor, | 
) Insofar as taking up the strain -- 


AR. KLONSKY: I have an objection, iir. 


MR. BLANC: I didn't hear you. 

WR. KLOASKYs I object on the ground of 
what he has done reyularly. He has not shown that 
he has been there at all in the operation of a boom. 

SHE COURT: I will take it for what it 
is worth. Overruled. 

Q Will you tell us what the customary 
procedure is for a crane operator to take up the strain 
on a draft such as that involved in this accident? 

A Yes, 

“he signal being given to raise the load, 
the crane operator would not normally just lift the 
load, especially on a first draft. He would, as . 
the expression was used, take a strain, which would 
determine to him that his outriggers were set properly, 
that the crane was steady, that all of the rigyinyg and 


tackle was properly seated, md tien he would pro- 
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ceed to take the weight of the load. 

a) and would he do that after receiving a 
raise signal? y 

HR. KLONSKY: I object to that, your 
Honor, 

“HL COURT: Uverruled, 

Being given the signal to raise the 
load, any experienced operator would normally, as the 
expression is used, set the load, 

In other words, as I explained, take a strain 
and make sure that all of the tackle was running 
properly, that everything was in evler, and then 
would proceed to lift, being given the signal to 

he load. 

) And assuming that the crane operator gave 
the lonyshore signalman the topping signal, what should 
the longshore signalman do in the normal course of this 
kind of an Operation if he does not want the crane topped? 

BCHMARTS 3 Objected to, your lionor. 

COURT s I will permit it. 

KLOASKY 3 Could I please have that 
question read back, your lionor? 

THE COURT s Yes, of Course. 


iIr., Reporter, 


ae 
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(Record read.) 
ik. KLONSKY* I join in the objection, 
your llonor. 


VHL COURTS: I am going to take it. Uver= 


A She gangwaynan Or the signalman would 
signal the crane operator not to proceed with the opera- 
tion that the operator had signaled for if it would 
jeopardize the job or if there was some reason that 
the crane signaliman knew that this operation should 
not be performed. 


W And what is the stop signal that is 


normally given by a longshore signalman? 


A Just hold his hand out straight, palm 
down (indicating). 
) eeeitag that ir. Gomez testified that he 
was standing at the forward inshore corner OF toward 
the inshore corner of the lo. 1 hatch opening on the 
main deck, what could he see as to the aigle of the 
hoist line? 
AR. SCHUWARTS s Objected to, your Honor, as to 
what somebody else could see; conpletely speculative. 
Tih COURT s Yes. y don't think that 


we can ask him that. 
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Sustained. 


v) Assuming that the signalman was standing 


that location, what would the anyle of the hoist line 


with reference to where he was standing? 

AR, SCUWARTZs Ubjected to, your llonor, 
that all of the facts have not been set forth as 
the testimony in the case. 

THE COURT: I will consider that as going 

the weight of the evidence. I agree. 

I will permit him to answer,if he can. 

A As it is described, I understand that the 
signalman then would be in line with the operator's 
vision and also in line with the load hoist line, so 
that neither the operator nor the signalman, under those 
circumstances, would be able to tell when the lift 
or hoist line was out beyond the tip of the boon 
or toward the operator. 

In other words, neither the signalman nor 
the operator would be able to see which way the load 
would drive since neither of them were standing off 
at right anyles so that they could see that angle. 

Q Again, assuming that the lonyshoreman was 
in that position, the signalman, would that enable him 


to see the load from where he was standing? 
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Hit, SCHWARTZ: Objected to, your Honor. 
Your Ilonor ruled on that question before in my favor. 


THE COURT: Yes, I think it is the 


same question, Sustained, 


Q Assuming, as Mr. Hogan has testified, that 
he first took a strain on the draft and then raised 
the draft and then topped the boom, what would be the 
effect of that procedure on raisiny the draft? 

dR, KLOUSKYs: Objection, your lHionor, 

THLE COURT: I will permit that. 

If all the slack had been taken out of the 
cables, out of tiie hoist line, and then the boom were 
topped, meaning that the boom tip was raised, this in 
turn would briny the boom tip in closer to the crane 
operator, it also would raise the boom tip and in rais- 
don che boom tip would raise the load and cause the 
load to drive toward the crane. 

Q And assuming that the signalman observed 
that process, what would his duty be at that point? 

HR. SCHWARTZ: Objected to, your Honor. 
there is no testimony that he observed that pronase. 
ir. Gomez' testimony is replete with what exactly was 
done on this occasion, 

THE COURT'S I take it the question asks him 
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to assume something. 

Can you put it to him in the context of 
an assumption? 

MR, BLANC: Yes. 

@) On the assumption that the draft began 
to drive, as you call it, toward the inshore side, what 
was the signalman's duty at that point? 

A If the signalman were aware that there 
was any danger involved, his duty was to stop the 
Operation. If there appeared to be no danger and 
the load was drifting in the way that evervbody would 
expect it to under those circumstances, there would 
be no reason to stop the load from moving and to con- 
tinue with the lift. 


Q “hank you. 


iIR.BLANCs You may exaitine. 


CROSS EXAMIJATION 
BY MR. KLONSKY: 

6) Do I understand, sir, that the first load 
is the load to test the gear and equipment being used 
by the cane operator? 

A In every instance the crane operator has 
to m&e sure that his lines and everythiny about the 


crane is properly assembled, and the only chance he 
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has is on the first lift. 

Q Is it not therefore required by the crane 
Operator to know what the first lift consists of, 
what the draft is? 

A Ho. 

Q 62-foot beams, which are longer than the 
fore-and-aft distance of the hatch itself, docs that 
create a sp@écial problem? 

A Wot for the crane operator; just for the 


signalman. 


Q Shouldn't the crane operator know the na- 


ture of the draft that he is going to lift when he is 
testing equipment at the same time? 

MR. BLANC: Objection to the form of the 
question, It is calling for the knowledye of the 
crane operator, 

MR. KRLONSKY: Well, you have given 
more knowledye than he possesses, I think, 

TIL COURT: I think you getter put another 
question, ‘Ir. Klonsky. 

HR. KLOUSKY: All ¥ight. I have nothing 


further. 
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CROSS LXANINATION 
BY MR. SCIWART2Z: 

Q Mr. Yokum, you said that an experienced 
Operator would set the load, is that right? 

A That's correct. 

8) An experienced operator on the first draft 
would also be testing all the appurtenant parts of the 
crane, isn't that correct? 

That's right. 


In other words, an experienced operator 


Buld be taking a strain on the load to sce how the 


lines ran, is that right? 

A In so far as he had the ability to watch 
thein and get the feel of it on his crane, yes. 

Q He is the only one who has the ability 
to feel this, isn't that correct? 

A That is absolutely correct. 

Q He is the only one operating the crane, isn't 
that correct? 

A Yes,sir. 

Q After he set the load and he knows that 
he has the slack out of it, the next thing is for him 
to beck his topping lift as to how he wants to swing 
the eee. is that correct? 
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A Well, he doesn't test it just autdmatically. 

Q lle tests it by putting it in operation 
Slowly and seeing how it works, isn't that correct? 

A But not just doing it without lettiny some- 
body else know what he is doing. 

Q “r. Yokum, haven't you as a longshoreman -- 
have you ever been a signalman? 


A Yes, sir. 


Have you seen shoreside crane operations 


Q Isn't it true that an operator of a crane 
with respect to the topping lift of the boomhead, that he 
is the one that determines what he wants to do with 
respect to raising or lowering the boom? And you 
have seen that as a sigqnalman? 

A I wouldn't want it to be inferred -- if I ee 
yes, I would not want it to be inferred that he would 


make this -- perform this operation without the tacit 


or acknowledged acquiescence of the signalman, 


FS 


Q That is language, Mr. Yokum, 
Tacit acknowledgement, that means silence, 
is that correct? 
A : That is correct. 
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i Q Okay. But other than that, the operator 
is the one who does this time and time ayain, as you 
have seen it in your operation as a signalman employed 
as a longshoreman, isn't that true? 

A Me does it,but not without letting somebody 
else know what he is doing. | 

Q The fact of the matter is, if there is 
a draft underneath a wing and he is going to take a 
strain on the fall, which, in turn, is going to take 
the slack out of the line, because we have the pressure 
of the draft pulling it tight -- right. 

A Yes. 

Q When he does that, the head of his boom 
comes down a little bit because of the weight that is 
now on the head of the boom, isn't that true? 

A It probably would. 

\) Probably? Isn't it true without any ques- 
tion at all that that's what will happen to the head 
of the boom as you have observe i it? You got a weight 
On there now. 

A It depends oe the reason I don't say yes is 
because I don't know how much strain he has taken on 
the cable. Assuming that he has put strain to the 


point where he is ready to raise it, there is weight 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


omar RENE SAE RAE ETA AAT ANC RANCH ea i eA REIRAERRAARI AAD ATOR" AAI Oe 


294a 102 


34gta Yokum-cross 
in some wav, he may want to raise the boom and then 
he would signal the signalman that this is what he 


wants to do. 


; TILL COURT: In the normal overation of 


a shoreside crane, does the signalman indicate when 
the boom is to be topped? 

THLE WITNLSS: lle should, yes. 

‘THE COURT: The signalman? 

THI WITNESS s That's correct. 

THL COURT: But you say ccnetimes the 
operator makes the decision himself? 

THE COURT: ile may decide that he wants 
to do that, but I have insisted here that he would not 
do it unless he transmitted his wish to the signalman. 

THE COURT: All right. | 

Q Yhis operator, fir. logan, was sitting in 
the cab of the crane on the pier, which is many feet 
below the main deck where the signalinan stands, isn't 
that correct? 

A I haven't seen the location <-- 

Did you hear iir.Hogan say that he could 
not see anything up there once he yot ince his crane? 

A ile could not see anything up there? 


Q- Yes. 
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nis load line, 
W And isn't it true, tir. Yokum, on the basis 
of your experience as a longshoreman with truck 
cranes on a pier, that the crane operator sitting in 
the cab raises and lowers the head of thet boom, the 
topping lift, on many occasions without any kind of 
signals which he transmits to anvbodyelse? 
You have seen that, haven't you? 
llaving received such a signal from the signalma 


‘to do what? 


36gta Yokun-cross 
Operation of the hook or the block at the bottom of 


To raise the boom, 

Having raised the boom, the only thing he 
has to do is to take up on the fall, isn't that correct, 
that he's going to raise the load? 

A Let’s make sure we are talking -- we 
talking about the hoist line or boom? 

Q We are talking about hoist line now, 

A _—s- ‘Yes. 

If he has gotten a signal from the signalman 
to raise, that means he wants the draft to be lifted, that's 
rigit, isn't it? 

A that is correct. 


fe) He is not telling him to raise the topping 
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lift or to do anything with the head of the boom, isn't 
that ri git? 

A That's correct. 

Q And haven't you seen in your experience 
as a longshoreman, as a signalman, that crane Operators 
operate their cranes so that they raise the topping lifts 
and thereby raise the head of the boom without giving 
any signals? liaven't you seen that? 

A I wouldn't say it's never been done, but 
it's not right. 

Q So if he did this,if he did this without 
giving a signal and if there is testimony that there 
was no signal given, you would say that that would not 
he proper, isn't that correct? 

A VYhat is correct. 

6) You said if the draft was beyinninyg to 
drift it would be the signalman's duty to stop it, 
right, Ww a signal? 

A If he saw any danger in it. 

a) bid you hear the testimony of ir. Hogan 
that the signals which were given were as follows: 

where was a signal by the signalman to 
take a strain on the draft <-- 

a\ do. 
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on the draft, the first draft,and to raise it? 

A Yes. 

Q pid you hear him say that? 

A Yes, yes. 

So he said it both ways, didn't he? 

A Yes, 

Q Assuming that that is oe. that that’s 
what he and that's what he has testified to -- 
okay? 

A Yes. 

2 Assuming that to be true, the next thing 
is for the crane operator to take over, is that right? 

A For the crane operator to take over? 

Q | And to do what the signal requires 
him to do? 

A : Right, with his eye on the signalman. 

+ eae IND 

Q Okay. 

And did you hear him say that after he yave 
the signal with respect to the topping lift and 
after he had put it in motion, that the next thing that 


he received from the signalman is to stop by a signal? 


vid you hear that? 


Yes. 
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So there was a signal given by the signalman 


Yes. 
And that's what the sigqnalman should have 


done when this was done by lir.liogan, isn’t that cor- 


rect? 

If ‘ir llogan’s motion was not in order, 
he should have done it. 

Ho, na. 


SCUWARTZ move to strike it out. 


COURT: Let it stand. 
ahead. 


SCHWARTZ? May I have the answer then, 


(Record read.) 


e) Did you hear the testimony that the signal- 


man's next signal after the First one that the siqnalman 


gave was to stop the movement of the draft, did you 


ear fir. hogan testrty to that? 
A Yes. 
©) And that was proper for the siqgnalman to do, 


that corract.; 


\ 
! 


A 


further questions. 
{ 
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THE, COURT Anything else? 
REVIREC? CAMIIUAT ION 
BY TK. BLANC 
‘ # Lt correct that the only time the crane 
operator tops the boom without giving or receiving a 


signal from ‘the siqnalman, giving one to him or receiving 


from him, is when the fall from the crane boom is: re=- 


turning into the hatch free and clear of cargo? ! 


lider. 3 ant ce Re os 


ik. SCHWARTZ : IT object to this as Leading 
and suqgestive,and I say it is putting the answer in 
the mouth of the witness. 


TiHL, eourt; I will treat your objection 


as goiny to its weight. 
Overruled. 
That is correct. { 
Cheah Witty 65 Fa 
TL COURT: May I see that IVvO Exhibit 
aqain, please 


BLASC $ That's all DT Nave, your Honor. 


ALL US rent. Anything else? 


Jo (questions. 
NO questions, your: ltonor. 
ALL rignt. ‘hank you very 
much; «ir. YokUuM. 


(Wi tnes 
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including that of lir. Gomez taken on February 4, 1976, 


is tefore your [onor on the third-party connlaint,. 
rt a eat 


THE: COURT: On the clain of the plaintif 


=. ee i \ 
eee ol 


against licffiman, I am Lound to find, and find, that 
Uoffnan is liable to the plaintiff. 


I am persuaded that the raising of the koom 


eat seit a nace 
£ 


e 4: i : co“ 
by Hoffman was neqligent, and the testinony today of 


the HNoffnan crane operator confirms that he topped the 


ert 


é ‘ . “Tenant neers neat 
hoom, that is, he brought it up higher, elevated the 


et =n 


head of the hoon, sithe:’. anv siqnal from the siqnai- 


a Gj upeeie a 


man. 


lie says that he gave a siqnal himself. 
le made the decision to do it and gave a signal to the 
sigqnalman. 

Of course, normally the signalman's back 
was turned to the crane operacor. 

He says that he stopped. Vnat he 
I don't know what he refers to, whether he means 
stopped tightening the fall or winding the cable, or 
whether he neans |! had started topping the Loom and 
stopped topping it. but he savs that when he stonped 
the crane operation, that cansed the signalman to turn 
around and look at hin, and he then gave a signal to 


indicate that he was qoing to elevate the head of the 
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hoom, 

ET inotied that) in Plaintitits Ixhibic 13 
and ITO Fxhihie nD -— and: ITO Exhibit Dp; at least, was 
a statement of the crane operator made on the very dav 
of the accident -- there is no mention of elevating 


the head of the Loom in any way, shane or form, and there 


is no mention of any signal from the crane operator 


to the siqnalman that he was going to do so. 


Qn the other hand, .the testimony of Gomez 
’ Z ’ 


the siqnalman, £8 curte explicit. Tor sone reason 


14a 
we Nave Leen fCurnished, or the cher) has a copy, or 


: & 
tere is in the dlerk’s file, a transeript of the tes- 


timony of Comez, and on cross examination hy llr. Cohen, 


Lemmeinrer De 
— 
sy 


Sn lf 


at least, Gonuez unequivocally says that the tip of the 


a —— 


rine aS 


errs ia cesaianeemeetnne cnet itimetiics ia canuas an 


Loom vas raised, the boon was topped without any signal 


rn nn ere 


ecient tncenatentenste int Cte tr mt ste ie 
from lim, Gomez. That, of course, 1s confirmed by 
~~~ 


eimai ee aH | tii 


Se ee tA A ea gale time Ny 


the Hoffman crane operator. 


on 


tte acmsamesmancaen et 


Of colrse, Gomez sava nothing whatever about 
’ ‘ 


any signal fron the crane operator that that's what 


he was going to do, and Gomez says nothing about any- 


thing keingd stopped and his turning around to lool. at 


tha crane ‘operator. 


I am hound to say that elevating the tip 


of the hoom caused the sliding motion inshore of the 
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draft which hit one of the I-beams, which in turn fell 
on the plaintiff and caused the accident. So Tt am 
Lound to say that the plaintiff has established 
liability on the part of loffman. : 

AS to all the other issues in the case 
and how we resolve this, fairness and equity and justice, 
it seems to me, are served if the recovery of the plain- 
tiff or if haif the damages -- and if it is necessary 
to fix dariages I am going to accent the jurv's verdict 
in that respect -- half of the damages ought to be Lorne 
ky the stevedore and half of the damages ought to ke 
Lorne ky Woffinan, te crane operator. 

In the midst of all this welter of fecond 
Circuit lav, claims, counterclaims and cross claims 
and direct claims, I don't k nick my way 
to accomplish that result, }: is what I have 
to figure Out. 

Mr. Klonsky, do you know how it can be done? 

If I give you a judgment in the full amount 


ayainst loffman and you got a judgment in the full amount 


against the shinowner, obviously vou can't recover 


twice. 


KLON ES IY ¢ 


COURT: Vhat hanpens. No vou then 


47ata 


have vour choice as to whether vou collact everything 
B 


; on e 
against Hoffman? 4 


pnts 8 
“3 


aE ts 


ie NEONGKY: TI have no choice, your 
Honor. fut i would defer to tir. Schwartz, who has 
much more experience in third-party cases than I have. 

I usually stop when I sue the defendant. 
I have no i sres in qoing Leyond ordinarily. Eut 
Mr. Schwartz has been bevond many times and I would 
defer to his thoughts on this subject, your llonor. 

He. SCHWARTZ: I refuse to be amicus to 
the plaintif?t, vour Uonor. 

Phi COUna: Fut you ought to be amicus, 
Mr. OSechwartz, to the court. 

ik. SCIVARTZ: I think there is something 
else that you miqht take into consideration, vour 
Lonor,. 

I don't think vou are making sew law or 
it is pioneer justice: I think it is a question of 
equity too, as your Honor indicated. 

Your Fonor has indicated at the outset of 
today's sesgion that we are being held -- when I say 

" it is ITO -- are being held lialle because the 

neqligence of our employees is imputable to us and which 


constitutes a breach of the warrantv of workmanlike 
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ik. KUONGKYs Maybe they can stipulate 
to that result and let the Court of Appeals find 
out whether that should stand on liability only. 

TUE COURT: tT think that's what I will 
do, whether it is stipulated to or not. 

MR. CICHANOWICZ: Your l!onor, there is 
a case in the Second Circuit, Hartnett against Reis, 
in which the shipowner was held liable and then he was 
allowed 50 per cent recovery ayainst two co-stevedores. 
That way, apparently, would be no problen. 

The finding against Iloffman may create a 
problem. 

MR IRIS QUT GK Ys The trouble is, your Honor, 
that they cannot be treated as joint tort-feasors, the 
stevedore and Hoffman, because the stevedore could not 
be sued directly by the plaintiff inasmuch as he is 
the emplover, and an employer is not a joint tort-feasor. 
That is the major problem as I see it to give any clear 
resolution of this. 

Pima elas 

i HR. BLANC: One other aspect of the problem 
your Honor has not considered but may wish to take into 
account before entering judgment is the contention 
of Hoffman throughout this case that the crane operator and 


the crane oiler were the borrowed servants of 
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They were under ITO's supervision and control insofar 
as the discharge of this cargo was concerned; the crane 
was in good working order and condition; both the 
operator and the oiler were experienced and for that 
reason I don't believe that Hoffman can be held solely 
liable. 

MR. SCHWARTZ: Having received that brief 
this morning on the ad hoc employment, I am not preparrd 
to give your ilonor the cases that in this context these 
employees legally are not. ad hoc employees of ITO. 

TH COURT: What is the brief to which you 
are now referring? 

HR. SCHWARTZ: I got something from ir. 
Blanc this morning. 

AR. KLOUSKY: I didn't get a brief. 

HR. SCHWARTZ’ YI should indicate this 
to your lioner, thuoughs 

Qn the basis of the testimony that was elicited 
this morning from tir. Spillane and Mr. Hogan, to meet 


that contention in the brief of Hoffman first delivered 


this morning, the testimony is unequivocal and undisputed 


that these employees were never the ad hoc employees 
Of ITO, They took no orders from ITO, they were hired 


and fired by Hoffman, the direction and control over 
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all their activities was by Hoffman, and therefore there 
is no ad hoc employee contention that could possibly 
be viable in this case. 

THE COURT: I have just been handed some- 
thing called "Trial Memorandum on Pehalf of Third-Party 


Defendant Hoffman." 


put isn't this something that T have had all 


during the trial? 
MR. BLANC: No, your Honor, this is just 
for the indemnity trial. 
HR, BLOHSKY: vhy did T not qet a copy? 
e116 COURT: Then this must be -- haven't 
you gotten a Copy of it? 
MR. KLONSKY: pid you serve me 
a copy, fir. Flanc? 
MRL PLANCS I thought so. Let me double 
chech. 
MR. KLONSKY: If it was this morning that 
he served it, I wasn't in my office this morning. 
MR. BLANC: I can't answer that at the 
moment. 
KLONSRY : Do you have an extra copy? 
BLANC s “uo, I don't. 


can look at this one 4£ you like. This 
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Z AYTERNOON SESSION | 
3 (2:30 p.m.) | 
4 ae COURT : I have read the Hartnett 
5 || case, I guess, which is the grain case from Buffalo. 

be 6 I have read the opinion of the Court of Appeals. 

ot In a situation very similar to our own, 
8 the Court of Appeals @epproved an equal division of lia- | 
9 bility as between parties who correspond to ITO and 7 
10 Hoffman here. 
11 It is a 1970 case and the records are pre- | 
12 sumably in a warehouse so that I have no idea what the | 
13 | judgment looked like. | 
ld At any rate, it seems clear that the judg- 


.ment which has already been entered against the ship- 


owner, Oldendorff, fer $310,250 should stand. 


1. Oldendorff does not pay that judgment, 


then of course Oldendorff has no indemnity as against 


the other parties, nor will Oldendorff receive its 


20 | counsel feere wnless it pays the judgment. 


But if the shipowner pays the judgment, 


then the shipowner may recover 50 ner cant against ITO 


plus 50 per cent of counsel fees, and may reeover 50 


per cent against lioffman plus 50 per cent of counsel 


fees, 
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There may be judgment for $310,250 against 
Hoffman, If lloffman pays the judgment, Moffman is 
entitled to recover 50 per cant ITO and an appropriate 
judgment may reflect that. 

All other claims and cross claims or any 
claims, cross claims, counterclaims inconsistent 
with this are dismissed. 

The parties may either agree on the form 
of judgment or judgments or they may submit them of 
notice. 

I don't think we need to do anything else. 

HR. SCUWARTZ: T would like to, ‘tefore 
we conclude, vour Honor, having tal’ed to Mr. Blanc, 
there is something that is left open here which lends 
itself to some disposition by your Ilonor. 

lic. Blane and I have agreed -- have we not, 
tir. Blanc? -~ that this crane and whatever came with 
it was ordered from Hoffman by ITO as the customer. 

MR. BLANC: Correct. 

SCHWARTZ: And with that in mind, 
your Honor, I respectfully, knowing that your honor 
has »ratty much disposed of the Clains, call your 
Honor's attention to the fact that in cur answer ITO 


has a cross claim against Hoffman for breach of its 
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expressed and implied warranties to us with respect 


to the operation of the crane that we ordered from 
them, and I say to your Honor most respectfully that 


having been case into liability under the Rodriquez 


case because of the negligence of our own employee, 


that in equity and in conscience and under the law we 


should be entitled to indemnity from loffman because 


it, by its acviions, has cast us into liability for what~- 


ever we are called upon to pay in this case. 
& ta 
Ho, you_are not entitled to” 
bon oo 


— 
—..} 


Tit) COURT s 


anything. 


I don't believe there was any express OF 


implied warranties fom Hoffman and you are entitled 
\ 


to nothing and will take nothing as against lloffman, he 


because I want to leave and I think my dictated result 


will leave 50 per cent of the liability on ITO and 


50 per cent on Hoffman. aan 
a iE 


I still don't know the tachnical or admiralty 


forms of the formal judgment papers or decree. 


mR. SCUMARTS: 


of tr. Rlanc, Nr. Klonsky, Mr. Cichanowicz and Jj, kicked 


around the form of a judgment that might carry into 


execution your Honor's disposition, even though © re> 


spectfully disagree with my not having a right over 
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as against lloffman. 

If we can go Off the record and use that 
blackboard for a moment, if your Honor wishes to spend 
the time, perhaps we can agree on a form of judgment. 


THE COURT: All tight. Certainly. Zz 


in any way. 


(Discussion off the record.) 
pereen) a ae 


HR. GLOHANOWICZ : Your Honor, mav I note 


tS 


| 
| 
| 
| 
| 
will contribute my energy and strength if it will help 
| 
| 
| 
an exception to the portion of your Honer's ruling in | 
which apparently counsel fees, defendant's counsel fees, | 
are contingent upon the defendant paving the judqment. 
CH (COURLE: AU right. 
I think I have done as much as I can do. 


ALL vighnt, ir, Clerk, we will be in ivecess. / 
a 


_ = acta 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK ' 
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BENITO LOPEZ, 


Plaintif£, 
-against- 69 CIVIL 1755 (IBW) 
EGAN OLDENDORF, 


Defendant and JUDGMENT 
Third-Party : tr 
Plaintiff, be 
-againstte 

INTERNATIONAL TERMINAL OPERATING 

CO.,INC., HOFFMAN RIGGING AND 

CRANE SERVICE,INC. and PAAL WILSO 

& CO., A.S., 


Third-Party 
Defendants. 


BENITO LOPEZ, . 
Plaintiff, 
~against- 


EGAN OLDENDORF and HOFFMAN 
RIGGING & CRANE SERVICE, INC., 


Defendanta. 


This action initially came on for trial before the Court and 


a jury, Honorable Inzer B, Wyatt, United States District Judge, presid— 


ing, and leave granted plaintiff to amend his complaint for a non-jury 


action in negligence against Hoffman Rigging & Crane Service,inc,, and. 


————— ST 


the Court having instructad the jury to find a special verdict and also 


ans merece 
So ee 


——_—, 
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answer certain interrogatories, and the jury having duly rendered a 


yerdiet and having made answer to said interrogatories, and the Court 


a Ee 


in an oral opinion on March 5, 1976 having sustained the jury's vbrdict| 
and the jury's answers to the special interrogatories, memos rheveen 
endorsed and filed on March 8, 1976, and the Court having heard further 
testimony and having inade further findings of fact, and conclusions | 
of law on the non-jury aspects, the third-party plaintiffs and third- 
party defendants having waived trial by jury on their claims and cross- 


elaima, it 12 


of the defendaucs, EGAN OLDENDOPF and HOFFMAN RIGGING & CRANE SERVICE, 


INC, the sum of $310,250.00 with interest from cutee 19,1976 and 


rf, tba ted a aceddeg 0 Eg 


| 
ORDERED and ADJUDGED that the plaintiff, BENITO “.OPEZ, recove 
i 


. } ee ee 
his costs of the actions,j’and we. ag oe Hock ed | mae tat ie er ge 


oe Dn, Ce, 9 gel Circe as ead peat) dod ra ce seme Beem ceeet OT 4 as fe or Ch 
/ ORDERED an@ ADJUDGED that the efendant and third-party 


plaintiff, EGAN OLDENDORF, if it pays the judgment herein, be fully 
indemnified by the third-p»rty defendants, INTERNATIONAL TERMINAL 
OPERATING CO.,INC. and HOFFMAN RIGGING & CRANE SERVICE, INC., each for 
the sum of $155,125.C0 together with interest thereon, ae one half 


e sum to be taxed as costs in favor Of. EI plaintiff, BENITO LOPEZ, 


further, 


ORDERED and ADJUDGED that the defendant HOFFMAN RIGGING & 


| 


CRANE SERVICE, INC., if it pays the judgment herein, recover of the thir 


party defendant, INTRRNATIONAL TERMINAL OPERATING CO.,INC., the 
| 
' 
! 


ee 
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sum of $155,125.00 together with interest thereon and one half the sum 
to be taxed as costs in favor of the plaintiff, BENITO LOPE4, against 
and it is further, 

ORDERED and ADJUDGED that the action by EGAN OLDENDORP, dezens 
and and third-party plaintiff, against PAAL WILSON & CO.,A.S. be and is 
hereby discontinued witshout prejudice, and it is further, 

ORDERED and ADJUDGED that the various cross-claims interposed 
by the third-party defendant, INTERNATIONAL TERMINAL OPERATING CO.,INC., 
against HOFFMAN RIGGING & CRANE SERVICE,INC. and PAAL WILSON & C0.,A.5S 
and the counterclaim of INTERNATIONAL TERMINAL OPERATING CO.,iNC. inter- 
posed against the shipowner, EGAN OLDENDORF, are Gismissed, and it is 
further, 

ORDERED and ADJUDGED that the cross-claims 
defendant and third-party defendant, HOFFMAN RIGGING & CRANE SEE 
against PAAL WILSON & CO.,4.8. ena Cie counterclaim of HOFFMAN RIGGING “ 
& CRANE SERVICE,INC, interposed against the shipowner, EGAN OLDENDORE, 
are Naa Us 
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